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FLETCHER v. VERSER.
Opinion delivered June 4, 1906.

CONTRACT—ABANDONMENT —Where A agreed to haul the logs from a
certain tract of land for B, who agreed to keep a sufficient quantity
- of logs to furnish ‘employment for A’s teams, but failed to do so,
A" had a right thereupon to abandon the contract and recover the
amount already earned.
Appeal from Hot Spring Circuit Court; Alexvander M. Duffie,
Judge; affirmed. A :

Mehaffy & Armistead, for appellant.
Whether or not one wrongfully abandons a contract is a
question of law, and not of fact. 58 Ark. 617.

E. H. Vance, Jr., and Andrew I. Roland, for appellee.

The contract was verbal, and its conditions and terms were
disputed. It was a question of fact for the jury.

Ripick, J. J. D. Verser brought this action against R. M.
Fletcher before a justice of the peace in Hot Spring County to
recover the sum of $76.89 which he claimed was due him by the.
defendant for hauling logs to defendant’s mill. The justice gave
judgment in favor of Verser for the amount claimed by him, and
on another trial in the circuit court, where the case was carried -
by appeal, judgment was rendered against the defendant for the
sum of $65.95.
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The evidence showed that Verser has made an oral agree-
ment with Fletcher to haul the logs from a certain tract of timber
land.” Verser hauled a portion of the logs, and defendant ad-
nitted that, according to the contract price, he would owe Verser
$65.95 for the logs hauled, had he not abandoned his contract
and refused to.haul the remainder of the logs. But Verser
testified that one of the conditions of the contract was that the
defendant should keep a sufficient quantity of logs cut to keep
the teams of plaintiff employed, and that plaintiff was compelled
to quit because the defendant failed to perform this condition of
the contract, and failed to keep a supply of logs for plaintiff to
haul. There was some conflict in the evidence on this point, but
it was sufficient to support the finding of the jury that Fletcher
failed to carry out this provision of the contract, and failed to
have enough logs cut to keep the teams of Verser emploved,
and that for this reason Verser was justified in quitting the work.

The court told the jury that if Fletcher, as part of his con-
tract with Verser, agreed to keep a supply of logs cut sufficient
to keep the teams of Verser employed until the timber was all
hauled, and failed to do so, this violation of the contract on the
part of Fletcher gave Verser the right to abandon his part of the
contract, and this was clearly right.

The defendant then asked the court to give an instruction
to the jury that if Verser abandoned his contract befdre complet-
ing the work they should find for defendant. This instruction,
as asked, was clearly misleading, for Verser admitted that he
had abandoned his contract before completing the hauling, but,
as a justification therefor, he stated that the defendant, Fletcher,
had failed to perform his part of the contract by keeping logs
cut for plaintiff to haul. The question for the jury was, then,
not whether the plaintiff had abandoned his contract—he admitted
that he had done so—but whether the defendant had agreed to
keep plaintiff supplied with logs and had failed to do so; for,
if that was true, the plaintiff was justified in quitting the work.
The circuit court, therefore, modified the instruction asked by
defendant so as to tell the jury that if plaintiff wrongfully
abandoned his contract he could not recover.

Counsel for defendant say that the insertion of the word
“wrongfully” in the instruction rendered it erroneous, for the rea-
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_son that whether or not a contract was wrongfully abandoned is
a question of law. That may be true in some cases, but, when all
the instructions are read together, there was nothing misleading
in the instructions in this case. The court had already told the
jury that, if the defendant failed to perform a condition of the
contract requiring him to keep a supply of logs on hand, the plain-
tiff had a right to abandon his contract on that ground. And when
the court told them that if plaintiff wrongfully abandoned his con-
tract he could not recover, they'must have understood from this
that the plaintiff had no right to abandon his contract if the
defendant had performed his part of the contract and kept a
supply of logs on hand, for that was the only question at issue.

Taken as a whole, we think the law of the case was clearly
stated to the jury, and the evidence is amply sufficient to sustain
the verdict. Judgment affirmed.



