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DORSEY V. CONNERLY.


Opinion delivered January 27, 1906. 
ADMINISTRATION—SALE OF CLAIM—VALIDITY.—Where the probate court found 

that a claim in favor of a decedent in the nature of a trust could not 
be realized in money or property under the existing laws, and ordered 
that the claim be put up at auction and sold, such sale will not be 
vacated in chancery, in the absence of any showing of fraud in the 
procurement of the order of sale or in the sale itself. 

Appeal from Chicot Chancery Court ; MARCUS L. HAWKINS, 
Chancellor ; affirmed. 

Robinson & Merritt, for appellants. 
1. The order of sale and confirmation were without juris-

diction and void. 74 Ark. 81. The acts of Connerly in abandoning 
his trust under the contract, his relationship of attorney for the 
estate and agent and attorney for his wife in the purchase of 
the notes, were a violation of trust, which equity will not uphold. 
Mrs. Connerly had both actual and constructive notice of his trust 
relationship to the subject-matter of the sale and parties interested 
therein. 73 Ark. 575, and cases cited. 

Baldy Vinson, for appellee. 
1. The contract was a limited mortgage of the products of 

the lands for the money. 23 Fed. 258. Having a right to pos-
session of the notes, Connerly was trustee for Rose to the extent 
of the latter's interest in them. At the death of the cestui que trust, 
the debt secured by the trust goes to the personal representative. 
18 W. Va. 370. 

2. Probate court had jurisdiction of the claim. The sale 
and confirmation bars the heirs and all others. Kirby's Digest, 
§ 88.

BATTLE, J. On the 15th of October, 1891, John C. Connerly 
purchased from the heirs of Horace F. Walworth, deceased, a 
tract of land, containing 542 acres ; agreeing to pay therefor 
$2,710. The land was conveyed by the heirs to Connerly. The 
money to pay for it was advanced by W. W. Rose under a contract 
that the title to the lands should remain in Connerly in trust f or 
the following purposes and uses : "That the said John C. Connerly 
should sell said lands, or any portion thereof, upon the terms and 
conditions as to him (may) seem best, and for that purpose to 
make a deed or deeds to any purchaser or purchasers of said
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lands or any part thereof, and pay over the proceeds of such sales 
to said William W. Rose, until the original purchase money, to-
gether with 10 per cent. per annum interest thereon, had been 
fully repaid to the said William W. Rose; and that the proceeds 
arising from the sale, lease or rental of said lands, after the re-
payment of the purchase money aforesaid, shall be distributed 
between the said William W. Rose and the said John C. Connerly 
in the proportion of one-third to the former and two-thirds to 
the latter. 

"The said John C. Connerly shall account for any pay over 
to the said William W. Rose the moneys received from said lands, 
as fast as the same are received, until the original purchase money, 
with interest, is repaid, when a settlement shall be made on the 
first day of each October of the profits arising from the venture." 

The contract was signed and acknowledged by both parties, 
and recorded. 

Connerly sold the lands to many persons, and took from them 
notes for the purchase money. There is no contention or effort 
to show that any of the lands remained unsold, and we infer from 
the whole case that all of them were sold. After the sales were 
made, the lands were overflowed by high water, and many of the 
purchasers were unable to pay for lands ; and only $500 were col-
lected by Connerly. 

Rose died in 1892 ; and Abner Gaines was appointed admin-
istrator of his estate, and qualified as such. The interest of the 
estate in the notes given for the lands was appraised at $2,710. 

On the second day of November, 1897, five years after the 
death of Rose, Abner Gaines, as administrator, filed a petition to 
the Chicot Probate Court, which is as follows : 

"Comes Abner Gaines, as administrator of estate of W. W. 
Rose, deceased, and states that among the assets of said estate 
there is a claim against J. C. Connerly, as trustee for said intestate, 
inventoried and appraised at $2,710; that said claim consists of 
an interest in the proceeds to be derived from the sale of certain 
lands, conveyed to the said Connerly by the heirs of Horace F. 
Walworth, all of which appears by reference to the agreement 
made on the 12th day of December, 1891, and filed in the record-
er's office of Chicot County, on the 19th day of same month, and
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recorded in record book N-I, page 194, and the power therein 
given the said Connerly by said intestate, which agreement con-
taining said power is filed herewith marked "Exhibit A," and 
made a part of this petition, with the conveyance to said Connerly 
from said heirs of Horace F. Walworth, to which the said agree-
ment refers. Your petitioner further states that the said Connerly 
has not received the proceeds from said lands as contemplated 
by himself and the said intestate, at the time of making said 
agreement, except the sum of five hundred dollars, which peti-
tioner believes he can collect; but for the remaining interest he 
says that, by the existing laws of this State, either in money or 
property, he is unable to realize, except [that] through a long 
and expensive suit in chancery he might subject the lands men-
tioned in said agreement to the claim, but that he is not author-
ized to take such steps without orders from this court. That 
upon the whole he believes it to be the best interest of all parties 
and to said real estate, particularly, that said claim be sold under 
the order of this court; wherefore, your petitioner prays an order 
of sale of said claim, credited with the amount of $500, collected 
and held by said Connerly, and which your petitioner believes 
he can collect from him." 

The court, being sufficiently advised in the premises, and 
finding that the claim "cannot be realized in money or property 
under existing laws, and that it will be for the benefit of said 
estate to sell the said claim," ordered that it be sold, and it was 
sold at public sale to Katie K. Connerly, wife of John C. Connerly, 
for the sum of $3,000, she being the highest bidder.. She paid the 
$3,000 with her own money, and the sale was approved by the 
court. 

Thereafter, in , December, 1899, John C. Connerly died, and in 
March, 1900, the heirs of William W. Rose, deceased, instituted 
this suit against Mrs. Connerly to vacate the sale of the claim to 
her and to enforce the trust according to its terms. The defendant 
answered. The court heard the cause upon the evidence adduced, 
and dismissed the complaint for want of equity. 

The $2,710 advanced to John C. Connerly to pay for lands 
was a loan, for the payment of which Connerly did not bind him-
self personally, but agreed to hold the land in trust. The lands 
were to be sold. The loan and ten per cent, interest per annum
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thereon were first to be paid out of the proceeds. Rose was to 
receive one-third of the remainder. This was evidently compensa-
tion for the loan. Connerly sold the lands on a credit, and took 
notes for the purchase money. Rose's portion of these notes con-
stituted his claim against Connerly, as trustee. The Chicot Probate 
Court found that this claim could not be realized in money or 
property. We inf er from this finding that all of the lands were 
sold on time. Why the court found that the claim in this form 
against the trustee cannot be realized in money or property 
under existing laws doth not appear. But the court, having 
jurisdiction to do so, had so found, and, such being the fact, had 
jurisdiction to order the sale of the claim; and, no evidence of 
fraud in the procurement of the order of sale or in the sale 
being adduced in the hearing of the case, the chancery court 
committed no error in dismissing the complaint of plaintiffs for 
want of equity. 

Decree affirmed.


