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1. TAX SALE—WRONG DAY.—A tax sale on a day not appointed by law is
void. (Page 324.)

2. SAME—LIMITATION,—Actual possession of land taken and held continu-
ously for the statutory period of two years under a clerk’s tax deed or
donation deed issued by the Commissioner of State Lands bars an
action for recovery, whether the sale be merely irregular or void on
account of jurisdictional defects. (Page 323.)

CoNSTITUTIONAL LAW—LIMITATION—The period of two years fixed by

" the statute (Kirby’s Digest, § 5061) after which an action to recover
land from a tax purchaser in possession is barred is not unreasonably
short. (Page 325.)

2]

Appeal from Chicot Circuit Court ; ZacHARIAH T. Woop,
Judge; affirmed.

N. B. Scott, for appellants.

The alleged sale for taxes was void. The State acquired no
title, and conveyed none, and the two yvears statute does not
apply. 55 Ark. 549; Acts 1883, pp. 265, 266, 293 ; § § 128, 129,
226; Kirby’s Digest, § 5061..

W. G. Streett, for appellee.

Appellants were barred by the two-years’ statute. Kirby’s
Digest, § 5061 ; 59 Ark. 460. The bar is complete where two years
adverse possession under donation deed is shown, even if the
deed is void. 60 Ark. 163; Ib. 499.

McCurrocn, J. This is an action in ejectment brought by
appellants against appellees to recover possession of a tract of
land in Chicot County. Appellees claim title under donation
deed, regular on its face, executed by the Commissioner of State
Lands, and actual possession thereunder for more than two vyears
before the commencement of the suit. They plead the two years
statute of limitation, and their possession for the requisite statu-
tory period is admitted.

The State’s claim of title, under which the donation was
made, is based upon a sale made on June 11, 1883, by the collec-
tor for the payment of taxes for the year 1882. The alleged sale
was made on a day not appointed by law, and is void. Taylor v.
Van Meter, 53 Ark. 204; Allen v. Ozark Land Co., 55 Ark. 549;
McConnell v. Day, 61 Ark. 464,
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Appellants contend that the statute does not apply to a tax
deedror donation deed based upon a void tax sale, but this court
was held to the contrary. Cofer v. Brooks, 20 Ark. 543; Elliott v.
Pearce, 20 Ark. 508; Woolfork v. Buckner, 60 Ark. 163; Finley
v. Hogan, 60 Ark. 499.

Prior to January 10, 1857, the date of the statute in question,
the act of March 3, 1838 (Kirby's Digest, § 5060), fixing the
period of limitations for suits to recover lands held under judicial
sales, also embraced sales of land for nonpayment of taxes, and
this court in Cofer v. Brooks, and Elliott v. Pearce, supra, Chief
Justice ENGLISH delivering the opinion of the court in both cases
_ held that the statute applied to lands occupied under a tax deed
void on its face. Those cases are cited with approval in Woolfork
v. Buckner, supra. In Finley v. Hogan, supra, the deed was
regular on its face, but the sale was void for the reason that the
owner of the land had previously paid the taxes for which it
was sold, and the court held that the statute applied.

The United States Court of Appeals for the Eighth Circuit,
in the case of Alexander v. Gordon, 101 Fed. 91, held that this
statute is not applicable to deeds made pursuant to void tax sales;
that to so apply it would put it in conflict with the Constitution of
the United States, as permitting the taking of property without
due process of law. The conclusion appears to have been reached
on the ground that the requisite period of occupancy under the
statute is so short as to be unreasonable, and to amount, in effect,
to the taking of the owner’s property without due process of law.
That decision is in obvious conflict with several decisions of the
Supreme Court of the United States, and cannot be regarded as
an authority on the question. Upon the facts involved in that
case the decision was undoubtedly correct, because no deed had
been executed pursuant to the tax sale, and therefore the statute
did not begin to run. Haggart v. Ranmey, 73 Ark. 44. The
Supreme Court of the United States, which is the final arbiter of
the question whether statutes are in conflict with the Constitution
of the United States, has upheld statutes prescribing much shorter
periods of limitation than the statute now under consideration.
Terry v. Anderson, 95 U. S. 628 ; Turner v. New York, 168 U. S.
90; Saranac Land & Timber Co. v. Comptroller of New York,
177 U. S. 318; Wilson v. Iseminger, 185 U. S. 55.
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The opinion in Alexander v. Gordon, supra, seems to proceed
upon a misconception of the statutes of this State and their proper
relation to each other.

We have one statute (Kirby's Digest, § 7114) which pro-
vides that “all actions to test the validity of any proceeding in the
appraisement, assessment or levying of taxes upon any land or lot
or part thereof, and all proceedings whereby is sought to be
shown any irregularity of any officer, or defect or neglect thereof,
having any duty to perform, under the provisions of this chapter,
in the assessment, appraisement, levying of taxes or in thé sale
of lands or lots delinquent for taxes, or proceedings whereby it is
sought to avoid any sale under the provisions of this chapter, or
irregularity or neglect of any kind by any officer having any duty
or thing to perform under the provisions of this chapter, shall be
commenced within two years from the date of sale, and not after-
ward.” It has been held that this statute begins to run from the
date of sale, and applies only to mere irregularities in and technical
objections to tax sales, and not to jurisdictional or fundamental
defects in the sale which render it absolutely void. Radcliffe v.
Scruggs, 46 Ark. 96; Taylor v. Van Meter, 53 Ark. 204; Town-
send v. Martin, 55 Ark. 192,

The statute under consideration is plainly a statute of limita-
tion, and begins to run, not from the date of sale, but from the
date actual possession is taken under the deed. Haggert v. Ran-
ney, 73 Ark. supra; McCann v. Smith, 65 Ark. 305. Actual pos—
session of land taken and held continuously for the statutory
period of two years under a clerk’s tax deed or donation deed
issued by the Commissioner of State Lands bars an action for
recovery, whether the sale be merely irregular, or void on account
of jurisdictional defects.

In Turner v. New York, supra, the Supreme Court of the
United States held that the statute of New York “providing that
deeds from the Comptroller of the State of lands in the forest
preserve sold for nonpayment of taxes shall, aftér having been
recorded for two years, and in any action brought more than six
months after the act takes effect, be conclusive evidence that there
was no irregularity in the assessment of the taxes, is a statute of
limitation, and does not deprive the former owner of such lands
of his property without due process of law.” In Saranac Land
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& Timber Co. v. Comptroller, supra, Mr. Justice MCKENNAa,
delivering the opinion of the court, in summing up the effect of
the decision in Twurner v. New York, supra, says: “The decision
establishes the following propositions:

“l. That statutes of limitation are within the constitutional
power of the legislature of a State to enact.

“2. That the limitation of six months is not unreasonable.”

The New York Court of Appeals in Meigs v. Roberts, 162
N. Y. 371, had the same statute under consideration, the ques-
tion being whether if applied to mere irregularities or juris-
dictional defects, and in discussing the difference between the
effect of curative statutes and statutes of limitations said: “But
there may be in legal proceedings defects which are not mere
informalities or irregularities, but so vital in their character as to
be beyond the help of retrospective legislation; such defects are
called jurisdictional. This principle does not apply to a statute
of limitation, for such a statute will bar any right, however high
the source from which it may be deduced, provided that a reason-
able time is given a party to enforce his right.”

We do not think that it can be said that the period of two
years fixed by the statute is unreasonable. Under it no action
can be barred in less time than four years after the tax sale,
because two years time is given for redemption before a deed can
be executed completing the sale, and there must be actual adverse
occupancy for the full period of two years under the deed.

In the case at bar the donation deed issued by the Commis-
sioner of State Lands is regular on its face, and we have no
hesitancy in holding that proof showing the tax sale upon which it -
is based to be void, because made on a day not appointed by law

does not present the operation of the statute.
)

Judgment affirmed. .



