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Hust v. StaTE.

Opinion delivered November 18, 1905.

1. CARNAL ABUSE—SUFFICIENCY OF INDICTMENT.—An indictment for ob-
taining carnal knowledge of a female under the age of consent which
alleges that the female was under the age of sixteen, and that defend-
ant did unlawfully and feloniously have carnal knowledge of her, is
sufficient, though it does not expressly negative the idea that they were
man and wife. (Page 146.)

2. CONTINUANCE—ABSENCE OF WITNESS.—No abuse of discretion is shown
in overruling a petition for continuance in a prosecution for carnal
abuse of defendant’s stepdaughter asked on account of the absence

" of a witness who, if present, would swear to having visited the house
of defendant and seen nothing to indicate that there was criminal
intimacy between him and his stepdaughter. (Pdge 147.)

3.  SaME—No abuse of discretion is shown in refusing a continuance
on account of the absence of a witness to prove the age of the prose-
cuting witness in a prosecution for carnal abuse, if there was nothing
to show that such fact could not be otherwise satisfactorily proved.
(Page 147.)

Appeal from Sevier Circuit Court; James M. Steer, Judge;
affirmed. . A

Robert L. Rogers, Attorney General, for appellee.

Rippick, J. The defendant was indicted, tried and convicted
of having carnal knowledge of Ruthie Dirks, a female under the
age of consent. _

The motion in arrest was, we think, properly overruled. It
1s true that the indictment does not allege that the defendant and
prosecuting witness were not man and wife, but alleges that she
was under the age of sixteen, and that defendant did unlawfully
and feloniously have carnal knowledge of her. This follows the
language of the statute, and sufficiently negatives the idea that they
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were man and wife. If they had been man and wife, such inter-
course would not have been unlawful.

The motion for continuance did not show that the testimony
of the absent witness who lived at Arkadelphia was material,
for the fact that this witness visited the house of defendant and'
saw nothing to indicate that there was criminal intimacy between
defendant and his stepdaughter did not negative the fact that
there had been such intimacy. Defendant was not accused of
having committed the crime in the presence of this witness, and
we think that the evidence was immaterial.

The defendant asked for a continuance also on the ground of
the absence of a witness who lived in Independence County, by
whom he stated that he expected to prove that the prosecuting
witness was older than she claimed to be. But, as the evidence
both on the part of the prosecution and of defendant showed that
Ruthie Dirks, the girl assaulted, was born in the Indian Territory,
and came to Sevier County with her parents when she was only a
few years old, and had resided there continuously, it was a little
strange that defendant was compelled to send such a distance for
a witness to prove her age. If there was anvthing in the relation-
ship of this witness to Ruthie Dirks, or in his opportunity for as-
certaining the facts concerning her age, that would give his
testimony special importance and more weight than that of other
persons who knew. her, that fact should have been stated in the
motion for continuance. In the absence of such a showing, we
cannot say that the court erred in overruling the motion, for there
seems to have been no occasion to send such a distance for a
witness when others could be had closer at hand. Motions for
continuance are largely in the discretion of the trial judge, and
we will not undertake to control such discretion unless it be
clearly shown to have been abused.

" The motion for a new trial on the ground of newly discovered
evidence is not supported by affidavits of the persons by whom
it is alleged such facts could be established.

On the whole case, finding no error, the judgment is affirmed.



