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Ruea v. McWiLLiaMs.
Opinion delivered January. 14, 1905.

TAX TITLES—STATUTE coNSTRUED.—Kirby’s Digest, § 7103, providing that
“no person shall be permitted to question the title acquired by a deed
of the county clerk, without first showing that he, or the person under
whom he claims title to the property, had title thereto at the time ot
the sale, or that title was obtained from the United States or this
State, after the sale,” was intended for the protection of parties hold-
ing land under tax titles, and does not apply in cases of conflicting tax
titles.

Appeal from Arkansas Circuit Court.

GeorGE -M. CmapLiNE, Judge.

Reversed.
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STATEMENT BY THE COURT.

John McWilliams claimed title to the following land in
Arkansas County, to-wit: Northeast quarter section 26, town-
chip 4 south, range 2 west, by virtue of a tax sale made by the
collector for nonpayment of taxes in the year 1369. The clerk’s
deed under said sale was not made until the year 1897.

Robert Bonner also claimed title to the same land by virtue
of a sale for the nonpayment of taxes made in the year 1892,
and by virtue of the clerk’s deed based on said sale executed
in 1894. Bonner took possession of the land under his deed,
and afterwards John McWilliams brought an action of ejectment
against him to recover the land. The defendant appeared
and answered. Each party filed exceptions to the deed under
which the other claimed, and on the trial, which was before
the court without a jury, the following agreed statement of facts
was read in evidence, to-wit:

“It is agreed that for, the purposes of thlS action the follow-
ing facts shall be taken and admitted to be true, with the same
" and like effect as though proved by competent evidence.

“First. That the tax sale on which the deed relied on by
plaintiff is based, and which is designated in the complaint as
‘Exhibit A, included a greater amount of taxes than was
lewfully due against the land in controversy, to-wit: $2.24.

“Second. That the tax sale on which the deed relied on
by defendant is based'in this action included a greater amount
of costs than was lawfully chargeable against the land in con-
troversy. It is further agreed that defendant has paid taxes
on said land and made improvements thereon to the value of
$§75.7

This was all the evidence introduced.

The court held that under the law the defendant could not
auestion the title of the plaintiff; and as the deed under which.
the plaintiff claimed title was good on its face, and the deed
under which the defendant held was void because the sale on
which it was based included excessive costs, the court gave
judgment- in favor of plaintiff for the land, and adjudged that
he should pay the defendant $75, the value of the taxes paid
and the improvement made by the defendant. Defendant ap-
pealed. '
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Afterwards Bonner sold his interest in the land, and the
appeal is prosecuted in the name of the party in interest.

Jas. A. Gibson and John F. Park, for appellant.

In all actions for the recovery of real property, the plaintiff
must recover upon the strength of his own title. Sedg. & Wait,
Trials Land Titles, § 718; 31 Ark. 283; 47 Ark. 217; 2 Greenl.
Ev. § 331; 47 Ark. 418; 41 Ark. 467; 38 Ark. 181; 64 Ark. 103.
Appellee’s tax title was void. 76 S. W. 424; Black, Tax Tit., §§
98-100; Sand. & H. Dig., §§-6606, 6607. Until the decree of con-
firmation is set aside, plaintiff cannot assail defendant’s tax title.
21 Ark. 364; 52 Ark. 400.

Geo. C. Lewis, for appellee.

Section 6625, Sandéls & Hill's Digest, is uniformly upheld in
zccordance with its terms. Newell, Ejec. 527; 54 Ia. 333; 46 Ia.
595; 52 Cal. 487; 20 S. E. 215; 19 S. E. 417; 23 S. E. 963; 32 N.
W. 314; 26 N. W. 314; 15 N. W. 563; 29 N. W. 451; 76 N. W.
g9, 618.

Ripprck, J. (after stating the facts). This is an action of
ejectment where both parties claim under tax deeds which are
admitted to be void on account of the sale being made for a
greater sum than the law allowed. But the court decided the
case in favor of the plaintiff on the ground that under the statute
the defendant had no right to question the validity of the tax
deed under which the plaintiff claimed. The statute under which
the court based its decision is as follows: '

“But no person shall be permitted to question the title
zcquired by a deed of the county clerk, without first showing
that he, or the person under whom he claims title to the property,
had title thereto at the time of the sale, or that title was obtained
from the United States or this State after the sale.” Kirby's
Trigest, § 7105.

Now, it is evident that, if this statute was intended to apply
to a case of this kind, it would apply to both deeds, that of the
defendant as well as to that of the plaintiff. If under this statute
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the defendant cannot question the title acquired by the plain-
tiff under his tax deed for the reason that he cannot show that
“he or the person under whom he claims title to the property
had title thereto at the time of the sale,” it would be equally
true that for the same reason the plaintiff could not question the
title of the defendant under his tax deed; for, by the agreed
statement of facts, the tax sale under which plaintiff claims
was void for the reason that the sale was made for more taxes
than was due. But the statute says, as before stated, that to
entitle him to question the title acquired by the deed he must
first show that he had title to the land at the time of the sale.
It will be noticed that he must show not only a deed but title,
and, the deed being void, its production did not show title. As
neither of these parties had title at the time of the tax sale at
which the other claims, it would follow under this statute that
neither could question the title of the other. If, then, we assume
that both tax deeds were based on sales that were regular, the
last sale would cut off the title acquired by the first, and the title
would be in the defendant. : :

Again, it is clear that if at the tax sale under which defend-
ant holds there had been no bidders for this land, and it had been
forfeited to the State for nonpayment of taxes, and if at the
expiration of the time for redemption it had been purchased
by the defendant directly from the State, then the defendant
would have been within the exception to the statute which allows
those acquiring title from the State after the tax sale to contest
the validity of the sale. And we are also inclined to think that
if this statute applies in favor of one tax title against another,
the defendant, by virtue of his purchase at the sale under the
laws of the State for collection of taxes, was a purchaser from
the State, within the meaning of the act, and within the exception
of the statute.

This statute was passed for the protection of parties hold-
ing land under tax titles, and was intended to cure defects
in such titles as against those having no interest in the land
at the time of ‘the sale. But, as it was passed to strengthen such
titles, we do not think that it was intended to apply in case of con-
flicting tax titles. As to such titles, when both are invalid, the
position of the defendant in possession of the land is superior to
that of the plaintiff. It follows, therefore, that, in our opinion,
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under the agreed state of facts, the judgment should have been
in favor of the defendant. The judgment is therefore reversed,
and the cause remanded, with an order that the circuit court enter
judgment for the defendant.




