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HUTCHINSON v. STATE. 

Opinion delivered October 29, 1904. 

I. RECEIVING STOLEN PRopErery—vARIANcE.—Where the indictment alleges 
that defendant feloniously received a stolen hog, and the proof shows 
that defendant received the carcass of a stolen hog, the variance is 
fatal. (Page 641.) 

2. SAME—VALUE OF CARCASS OF HOG.—To make out a case of felony in 
receiving the carcass of a stolen hog, the Value of the carcass must 
be alleged and proved to be over ten dollars. (Page 641.) 

Appeal from Phillips Circuit Court. 

HANCE N. HUTTON, Judge. 

Reversed. 

R. W. Nichols, for appellant. 

The variance between the indictment and proof is fatal. 61 
Ark. 16 ; 18 Am. & Eng. Enc. Law (2d Ed.), 464 ; 55 Ala. 138 ; 
63 Miss. 466 ; 112 Cal. 333 ; 94 Ga. 395. The indictment is void 
for failure to allege value. 13 Ark. 6o ; 33 Ark. 567 ; 44 Ark. 
39 ; 50 Ark. 532. 

George W. Murphy, Attorney General, for appellee. 

Error confessed 

RIDDICK, J. The appellant, Charles Hutchinson, was 
indicted and convicted of the crime of feloniously receiving 
stolen property, the property in question being described in the 
indictment as "one hog, the property of John Reed." The evi-
dence showed that the hog had been killed by another person and 
taken to the house of the defendant, and that when he received 
the hog it was dead. Now, it is a general rule that when ani-
mals are described in an indictment for larceny or for other 
offenses of that class, without stating whether they are alive or
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dead, the presumption is that live animals are referred to. An 
indictment for feloniously stealing or receiving a live hog need 
not allege that the hog is alive, for, where nothing appears to 
the contrary, the law presumes that ; but if the animal be dead, 
that fact must be stated, or the law will presume that the 
description referred to a live animal. 

The indictment in this case alleges that the defendant feloni-
ously received a stolen hbg, and, as before stated, the law pre-
sumes that a live animal was referred to ; but the proof shows that 
the defendant received the carcass of a hog which had been 
killed by another. There was then a fatal variance between the 
proof and the indictment, for proof of a dead animal does not 
satisfy the allegation in the indictment. Britton v. State, 61 
Ark. 15 ; Commonwealth v. Beaman, 8 Gray, 497 ; 2 Bishop, 
Crim. Proc. § 708 ; Clark, Crim. Proc. p. 224. 

Again, our statute which makes it a felony to steal a cow, 
hog or other animal of the kind named in the statute, without 
regard to the value thereof ( Sand. & H. Dig., § 1700), refers to 
live animals, and has no application in cases where the carcass of 
such an animal is stolen after it has been killed by another per-
son. The value of the carcass must be proved in such cases to be 
over $10 in order to make out a case of felony under our statute. 
But there was in this case neither allegation nor proof of the value 
of the carcass of the hog which defendant received, and that is 
another reason why the judgment of conviction cannot be sus-
tained. Hunt v. State, 55 Ala. 138 ; Golden v. State, 63 Miss. 
466 ; 18 Am. & Eng. Enc. Law (2d Ed.), 464, 465. 

The Attorney General has confessed error on both of the 
points above referred to, and we are of the opinion that the con-
fession of error should be sustained. 

• The judgment is therefore reversed, and the cause remanded 
for further proceedings. 
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