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APPEAL—REHEARING—PRACTICE.—Where an appeal was dismissed under rule
ten for failure of the appellant to file an abstract and brief as re-
quired by rule nine, and the defendant delayed five months before ask-
ing the reinstatement of the cause, a petition for rehearing which fails
to allege illness, unavoidable accident, mistake, or any other matter
rendering the enforcement of the rule a hardship, will be denied.

Error to Washington Circuit Court.

Joun N. Triiman, Judge.

Petition to reinstate appeal denied.

lVal/,"eer & Walker, for appellant.

Geo. W. Murphy, Attorney General, for appellee.

Hitr, C. J. On the 27th of October, 1903, the appellant
was convicted in the Washington Circuit Court of selling liquor
without license, and appealed. He {failed to perfect the appeal
within the sixty days provided therefor by section 2447, Sandels
& Hill’s Digest, as alleged in this petition, through the negli-
gence of the circuit clerk. On the 22d day of January, 1904, he
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was granted a writ of error by the clerk of this court ,returning
the case here for trial on the 1st day of the May, 1904, term. The
appellant did not file an abstract and brief, as required by rule
vine, and accordingly on the call of the criminal docket on the
fourth Monday in May the appeal was dismissed pursuant to rule
ten.

The petition alleges “that, after said writ of error was
granted, he, by his attorney, applied to the clerk of the Supreme
Court for the transcript in said cause, in order to prepare his
brief and arguments, whereupon he was informed by the clerk
that his appeal had been dismissed, and that the Supreme Court
had adjourned for their summer vacation.” As the court did not
adjourn until the 10th of July, 1904, this preparation to comply
with rule nine did not occur until long after the brief and ab-
stract should have been filed. The court reconvened on October
3, 1904, and this petition for reinstatement was filed October 29,
1904. The petition alleges that the appellant had a meritorious
defense, and sets forth the grounds upon which a reversal should
be had. The questions presented would be well worthy the con-
sideration of the court, had the appeal been presented in apt
time. There are no allegations in the petition of illness, unavoid-
able accident, mistake, or other matter which would render an en-
forcement of the rule a hardship. Therefore the question is
squarely presented, should the court, after this lapse of time and
the many earlier opportunities presented, now consider the ap-
peal, even if it be conceded that it presents a meritorious question?
The rules of this court are long established and thoroughly under-
stood by the profession; and if they are not followed, there can
be no orderly conduct of business, and litigants will never knew
when the litigation is terminated if petitions for rehearing are en-
tertained after the time prescribed by the rules and by statutes.
The subject is fully and fairly covered by section 1038, Sandels
& Hill's Digest, and rule three, and the petitioner does not
bring himself within them.

The petition is denied.



