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VINCENHELLER v. REAGAN,

Opinion delivered July 6, 1901.

CONSTITUTIONAL LAw—AcT EMBRACING ONE SuBJECT—OBLIGATION OF, CON-

»

. TRACT.—By resolution of the trustees of the University of Arkansas,

the office of vice dircctor and pomologist of the agricultural exper-
iment station was created, and plaintiff was elected thereto for &
fixed term at a fixed salary, apd accepted the position. Before the
term of office expired the legislature, by an act approved May 23,
1901, after making appropriations for the support and maintenance

-of the University of Arkansas, abolished the office of pomologist,

and prohibited the board of trustees from allowing any pay there-
for. Held, that the act was not repugnant to section.30, art 5, of
the constitution, providing that, appropriations shall be by separate
bills, each émbracing but ome subject. Held, further, that the act
was not unconstitutional as impairing the obligation of a contract,
since plaintiff was an officer; and not an employée under contract,
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.- Appeal from Washmgton Circuit Court
JouN N. TILLMAN Judge '

STATEMENT BY THE COUBT

Appellant filed. hls petltlon in the cu'cmt court of Washmg-
ton county for a mandamus against the- appelléé, as secretary of
the board of trustees of the University. of Arkansas, which petltlon
(omitting the style of the court and parties) is as follows: .. -

.+ “The petitioner, W. G. Vincenheller, states that by the act of
congress of the United States, approved March 2, 1887, entitled
“An act to establish agrlcultural experimenf stations in connection
with the colleges established in the several states under the provis-
ioms of the act approved July 2, 1862, and - of the acts .supple-
mentary thereto,” it is provided ‘that in ordér to aid in acquiring
and diffusing among the people of the United States useful and
practical information on subjects connected with agriculture, and
to promote scientific investigation -and experiment respecting the
principles and applications of agricultural science, there shall be
established, under direction of the college or colleges or agricultural
departments of colleges in each state or territory established, or
which may hereafter be established, in accordance with the provis-
“ions of an act approved July 2, 1862, entitled “An act donating
public lands to the several states and territories which may provide
colleges for the benefit of agriculture and the mechanic arts,” or any
.of the supplements to said act, a department to be known and
~designated as an ‘agricultural expenment station.’ -

“Said act of congress specifically designates the object and
duty of said experiment station, and then prov1des

“‘Section 3. That in order to. secure, "as far as practlcable,
uniformity of methods and results in the work of said stations,
it shall be the duty of the United States commissioner of agricul-
ture to furnish forms, as far as practicable, for the tabulation of
Tesults of investigations or experiments; fo indicate, from time to
time, such-lines of inquiry as to him shall seem most important;
and, in general, to furnish such advice and assistance as will best
promote the purposes of this act. It shall be the duty of each of
said stations, annually, on or before the 1st day of February, to
make to the governor of the state or territory in which it is located
a full and detailed report-of its operations, including a statement
‘of receipts and expenditures, a copy of which report shall be
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sent to each of said stations, to the said commissioner of agricul-
ture, and to the secretary of the treasury of the United States.
“‘Section. 5. That, for the purpose of paying the necessary
expenses of conducting investigations and experiments and print-
ing and distributing the results as hereinbefore prescribed, the sum
of $15,000 per annum is hereby appropriated to each state, to be
specifically provided for by congress ‘in the appropriation from
year to year, and to each territory entitled under the provisions
of section 8 of this act, out of any money in the treasury proceed-
ing from the sales of public lands, to be paid in equal quarterly
- payments on the 1st day of January,-April, July and October in
each year, to the treaSurer, or other officer duly appointed by the
governing boards of said colleges to receive the same, the first pay-
ment. to be made on the 1st day of October, 1887. * *  * ‘
“‘Sec: 8. That whenever it shall appear to ~the secretary of
the treasury, from the annual statement of receipts and expendi-
tures of any of said stations; that a portion of the preceding annual
appropriation remains unexpended, such amount shall be deducted
~from’ the next succeeding annual appropriation to such station, in
order that the amount ‘of money appropriated to any station shall
not exceed the amount actually and necessarily required for its
maintenance and support. :
“‘Sec. 9. That the grants of money authorized by. this act
are made subject to the legislative assent of the several states and
territories to the purposes of said grants.’ : 4
“The appropriation thus made by the said act of congress
was accepted by the state of Arkansas by the act of the legislature,
approved March 7, 1889, entitled ‘An act accepting the provis-
ions of the act of congress establishing agricultural experiment
stations,” said act of the legislature expressly providing that ‘said
appropriation is accepted and assented to in trust for the uses
and purposes expressed in said act of congress, and all moneys
received by the state under said act of congress shall be and the
same are hereby assigned and appropriated for use and dishurse-
‘ment to the Arkansas Industrial University, a college established
at Fayetteville in this state, under the provisions of the act of
congress approved July 2, 1862
“Said appropriations have been made by congress from’ year
to year, as provided by said act of congress of March 2, 1887,
and have been paid to the treasurer of the Arkansas Industrial Uni-
versity, now the University of Arkansas, and disbursed by him
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upon warrants or orders drawn by the secretary of the board of
trustees of said university, for the uses and purposes expressed
in said act of congress, under the direction of said board.

“The board of trustees of the University of Arkansas, having,
by virtue of said act of congress, the sole control and direction
_of the said agricultural experiment station, at a regular meeting
held on the 8th day of January, 1894, adopted the following
resolution: : ) :

“‘Whereas, the state experiment stations are maintained by
the National government and placed under the Arkansas Indus-
trial University department of agriculture for direction and sug-
gestion as to line of work, and it is the approved policy of the
United States department of agriculture in all of its scientific inves-
tigations to fix the time of office of its employees during good.
behavior and efficiency; and,

“‘Whereas, a longer time than one year is required to plan
and complete for publication any ‘useful line of agricultural ex-
perimentation, and for the proper continuation of scientific obser-
vations, the best interest of .the Arkansas agricultural exper-
iment station demands that the station staff be made permanent’
for a longer period than at present; and, : '

“Whereas, the present experiment station staff is efficient and
competent, and the experimental work performed and the condi-
tion of the experiment station is satisfactory to the farmers of the
state; therefore, be it . . ,

. “‘Resolved, That R. L. Bennett, the present director, and
present station’s staff, be, and they are hereby appointed to their
present positions in the experiment station for the term of four
years, or during their efficiency and good behavior, subject to
removal for cause at any time at the discretion of the board of
directors’ - : :

“This policy of the board of trustees was adopted upon the
advice of the United States commissioner of agriculture, and has ‘
been continued ever since, in accordance with the provisions of
the said act of congress establishing agricultural experiment stat-
tions, wherein the United States commissioner of agriculture is
employed ‘to indicate, from time to time, such lines of inquiry. as
to him shall seem most important; and, in general, to furnish such
advice and assistance as will best promote .the purposes of the act”
* And in furtherance of this policy, upon the recommendation of
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gaid director, R. L. Bennett; the board; at a regular meeting held
on the 14th of June, 1889, adopted the following resolution:
 “‘Resolved, (1) That the office. of vice dlrector -and pomolo-
gist of the agrlcultuml experiment station be and the' same is
hereby -created, and that W. G. Vincenheller be and he is hereby
elected to fill said poeltlon for the term of four years, endmcr June
30, 1903 ‘ata salary of $2,000 per annum. . - -

© «¢(8) That part of the duties of said officer shall be the
testing.of Jarge fruits, for their .quality,. adaptatlon to different
goils,. acchmatlon, productlveness, perlods of rlpenmg and method
of culture. ..

“43) He shall also attend and hold agricultural - mstltutes

gn different parts-of the state.”
- “Upon being notified by the secretary of :said-board of trustees
of said action of the board, your petitioner,. the said"W. G. Vin~
cenheller mentioned.in said resolution, at once, in writing, accepted
the said place of-vice director.and pomologist of said agricultural
experlment station upon the terms and for the salary mentioned
in ‘said resolution, and entered upon the dlscharge of the duties
tequired of him.  These duties he has ever since falthfully per-
formed to the satisfaction of said director, - Bennett, and of
the said board of trustees, and on the last day of each month, until
the month of May just passed, he has regularly received from the
defendant Reagan, as secretary of said board, a warrant or order
for $166.66, being one-twelfth of the said salary of $2,000, the same
being payable monthly as directed by the said board of trustees.
But on the 1st day of the present month of- June he demanded his
_usual warrant or order from said defendant for his month’s pay,
and.the same was refused, and is still refused.-

, “Detitioner further states that the defendant, Hugh F. Rea-
gan is the secretary of the board of trustees of said University
of Arkansag, and, as such secretary has no discretionary powers,
but is purely and simply a ministerial officer of said university,
created by the laws of the state, and charged with no statutory
duties, but acts solely under the direction of the said board of
trustees ; that he is required to keep a record of the proceedings of
said board and to draw warrants or orders upon the treasurer of
gaid university for the payment to teachers and employees of said
university, including the director and- his assistants in the agri-
cultural experiment station, of the sums due to each of them, as
fixed by said board and appearing upon the records of its proceed-
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ings ; that said records show that pétitioner was eniployed as vice di-’
rector and pomologist of said agricultural experiment station in-
the manner, for the time, and at the salary before mentioned, and':
that there is now due'to him the sum before mentioned for his
wages for the month of May just passed, and that the treasurer of
said university has money in his hands for payment of the same.
. “Your petitioner saith that he has thus far fully performed -
- his part of the contract entered into between the board. of trustees
of the University of Arkansas and himself as aforesaid, and that-
he intends continuing to do so for the period of four years; or:
until the 30th day of June, 1903, as he has agreed to do; that said
contract has not béen changed, altered, modified or abrogated, and
that, without his consent or misconduct, it cannot be; that ‘it is
in full force and effect, and that he does not consent to any change -
in it, nor has he been guilty of any misconduct; that he:c¢annot
obtain any part of his salary or compensation without a warrant’
* or order drawn by the defendant, as secretary of the board of trus-
tees aforesaid, upon the treasurer of the University of Arkansas, -
_for the amount due to him; that the sum of $166.66 is now due
and owing to him for pay for the month of May just passed; and’
that he is without remedy, other than the ‘writ of mandamus, to
obtain his rights in the premises. o
““Wherefore, petitioner prays the court to cause the -state’s
most gracious writ of mandamus to be issued and directed to the
defendant, Hugh F. Reagan, as secretary of the board of trustees
of the University of Arkansas, commanding him to ‘issue and_
deliver to the petitioner his warrant or order as such secretary -
upon the treasurer of said university for the sum of $166.66,
being the amount due petitioner for his ‘wages for the month of
May, 1901, as vice director- and ‘pomologist of the agricultural
experiment station aforesaid, and for other relief. o
‘“E. S. McDaniel, Dan W. Jones & Neill, for petitioner.” \
“Appellee filed a general demurrer and an answer to the peti-
tion. The answer (omitting the style of the court ‘and parties) -
is as follows: s - ‘ :
“The defendant admits the allegations of fact of the plain~ -
tiff’s petition, but says that he should not be required to issue -the
order .or warrant. therein prayed for, because the general. assembly
‘of the state of Arkansas, at its. session_of, 1901, by the act passed .
by it making appropriations for the University of. Arkansas, -Pro- .
vided in express terms that thé office of pomologist’ (the same for
69 Ark.-—30 '
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. the discharge of the duties of which the plaintiff seeks compensa-
tion by this procedure) should be, and was thereby, abolished, and
the board of trustees prohibited from allowing any pay for same.
Defendant therefore prays that the petition be dismissed.”

He afterwards filed an amended, answer, in which he more
specifically answered and admitted the allegations of the plaintiff’s
petition, but made no defense, other than the act of the legisla-
ture of 1901, pleaded in his answer, except that he set up a pur-
~ ported resolution of the board of trustees of June 12, 1896, which

was stricken out by the court on appellant’s motion.

E. S. McDaniel and Dan W. Jones & Neill, for appellant.

The act of May 23, 1901, is void: First, because the legis-
lature has no power or authority over the subject, it being vested
and controlled by act of congress *of March 2, 1887. 1 Supp.
Rev. Stat. 550-2, §§ 9, 1, 2, 3, 5, 10. Cf. Acts of Ark. 1899,
p. 32, accepting congressional appropriation. Second, because,
even if the legislature had power to legislate upon the subject,
the provision of the act in question is obnoxious to art. 5, § 21, of
the constitution of Arkansas. Third, because the constitution for-
bids that such a provision be made in the general appropriation
bill. Const. art. 5, § 30; 13 Mich. 481; 2 Ta. 280; Cooley, Const.
Lim. 170, 171, 172. Fourth, because said act tends to impair the
obligation of a contract. Const. U. S. art. 1, § 10; 6 Wall. 385;
2 Black, 96; 100 U. S. 559; 4 Wheat.” 694; 103 U. S. 5, 11.-
Appellant was not a public oficer. 42 N. Y. Super. 481; Bur-
rill’s Law Dict. “officer;” 6 Wall. 393; 2 Black, 96; 86 N. Car.
235; 1 Biss. 182; 3 S. & R. 149; 3 Wall. 93. Fifth, because the
act itself is uncertain, because it applies in terms to only the office
of pomologist,” and has no application to the “office of vice direc-
* tor and pomologist.”. The language being plain and unam-

- biguous, there is no room for construction. Endl. Int. Stat. § 24;

66 Ark. 466, 472; 166 U. S. 318. Appellant’s proper remedy was
mandamus. 43 Ark. 180, 182; High, Ext. Leg. Rem. §§ 100,
et seq.; Merrill, Mand. § 126; 14 Ark. 687; 42 Ark. 233; 44
Ark. 281.

Watkins, Walker & Walker, for appellee. -

The legislature had power to regulate and control the subject
matter in issue. Cf. Sand. & H. Dig, §§ 3401, 3404. The
amendment to the gemeral appropriation bill was not prohibited
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by the state constitution. Cooley, Const. Lim. 142; 2 Minn. 328;
7 Minn: 468.  Nor is the law one tending to impair the obligation
of a contract. The position in question was a public office.  Cf.
Sand. & H. Dig., §§ 4067-8-9, 4071, 3-4-5-6-7-8-9, 4080-85. The
university is a public corporation, and its officers are subject
to legislative control. 4 Wheat. 518; 47 Mo. 220; Ang. & Ames,
Corp. §§ 31-36; 8 Ired. 257; 4 Scam. 190. For definition of
“oifice” see: 52 N. Y. App. 470; Bouv. Dict. “office;” and of
“public office,” see: And. Law Dict. 727 ; 46 -N. Y. App. 375;
52 1b..485.. Appellant was a public officer. 63 Am. St. Rep. 723;
S. C. 57 Oh. St. 415; 169 Mass. 534; 61 Am. St. Rep. 301. Appel-
lant’s position was entirely within the control of the legislature.
2 Beach, Contr. § 1643; Throop, Pub. Off. § 19; 100 U. S. 548
5 N. Y. 285; 40 Ark. 100; 30 Ark. 566; 61 Ark. 25. Manddmus
does not lie. High, Extr. Leg. Rem. p- 12, § 9;4d. p. 11, §§ 78-9;
d: p. 119, §§ 115-116; id. P- 31, secs. 24, 35; 47 Ark. 85.

. BarTLE, J., (after stating the facts). By an act of congress,
entitled “An act donating public lands to the several states and
territories which may provide colleges for the benefit of agricul-
ture and the mechanic arts,” approved July 2, 1862, lands and
scrips were donated to the several states, and it was provided that
all moneys derived from the sale of such land and scrips “shall
be invested in stocks of the United States, or of the states, or in
some other safe stocks, yielding not less than five per cent. upon
the par value of said stocks; and that the moneys so invested shall
constitute a’perpetual fund, the capital of which shall remain
forever undiminished (except so far as may be provided in section"
5 of this act), and the interest of ~ which ghall be inviolably
appropriated by each state which may take and claim the benefit of
this act to the endowment, support and maintenance of at least
one college where the leading object shall be, not excluding other
scientific and classical studies, and including military tactics, to
teach such branches of learning as are related to argiculture and
the mechanic arts, in such manner as the legislatures of the states
may respectively prescribe, in order to promote the liberal and
practical education of the industrial classes in the several pursuits
and professions in life.” 12 Stat. 503, 504. -

In 1867 the state of Arkansas accepted this donation on the
terms and conditions in the act provided. In 1871 the general
assembly of this state provided for the location and erection of
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buildings for a university for the purpose of performing the obli-
gations the state assumed by accepting the donation by congress,
and provided that a board of trustees should be elected or appointed
for that purpose. The trustees were appointed, and they located
the university, and caused the buildings: for the same to be erected
at the city of Fayetteville, in this state. The means used for that
purpose. were furnished by the state, assisted by donations secured
from the city of Fayetteville and the county of Washington, which
were made in consideration of the location of the university at Fay-
etteville. From this time forward, the university has been an insti-
tution of the state, maintained and supported by it. ‘The state, °
of course, could not control it, except through its agents. Hence

3 board of trustees was appointed for that purpose by the governor,

and they have been vested with the power to prescribe all neces-

sary rules and regulations for the government and discipline of the -
. university, and to prescribe what professors, with the president,

shall constitute the faculty, and to fix their compensation, to select

its secretary and treasurer, and to do other acts unnecessary. to

mention. The course of study in the university is prescribed by

the statufes, but the board of trustees can add fo it. The state

has always asserted her right to, and maintained her control over,

the university as a state institution, and biennially its affairs have

been investigated by a committee appointed by the general assembly

for ‘that purpose; and the board of trustees has been merely an

agent of the state. ' '

"In furtherance of the object of the act of July 2, 1862, con-

gress, by an act entitled “An act to establish agricultural stations

in connection with the colleges established in the several states,
under the provisions of an act approved.fu]y 2, 1862, and the

dct supplementary thereto,” approved March 2, 1887, provided :

«SQection 1. That in order to aid in acquiring and diffusing

among the people of the United States useful and practical infor-

mation on subjects connected with agriculture, and to promote sci-

* entific investigation and experiment respecting the principles and

applications of agricultural science, there shall be established,

under direction of the college or colleges or agricultural depart-

ment of colleges in each state or territory. established, or which

may hereafter be established, in accordance with the provisions of
an act approved July 2, 1862, entitled ‘An act donating public land

16 the several states and territories which may provide colleges for

the benefit of agriculture and the mechanic arts,’” or any of the sup-
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plements to said act, a department‘tb be known and designated as
an_‘agricultural experiment station.” * * *

“Section 2. That it shall” be 'the - object and duty of
_ said experiment stations to conduct original - researches or
verify ezperiments on the physiology of plants and ‘animals;;
the diseases to which they are severally ‘subject, "with the
remedies for the same;- the chemical composition of useful
plants- at theu- dlfr‘erent stages of growth the compara,tlve
advantages of Totative cropping as pursued under a varying series
of crops; the capicity’ of new plants and trees for acclimation; the
analysis of ‘soils and water ; the cherical composition of manures,
natural and artificial, with experlments designed to test theu' com-
paratlve effécts on crops of ‘different Kinds ; the adaptation-and'value
of grasses and forage plants; the composmon and digestibility of
the different kinds of food for domestic animals’; the scientific and
économic questions invélved in the productlon “of " butter - and
cheese; and such other researches or experiments bearmg directly
upon the agricultural industry of the United States as'may in
each case be deemed | adv1sable, havmg due regard for’ ‘the vary-
ing conditions and needs of the respective states or terrltorles B

“Section 4. © That bulletins or reports shall be pubhshed at said
stations at least once in three months, one copy of which shall be
sent to each newspaper in the states or territories in which they
ate respectively located, and to such individuals actually engaged
in farming as may request the same, and as far as the means of
the station will permit.” * * *

“Section 5. ~ That for the purpose of paying the necessary
expenses of conducting investigations and experiments and print-
ing and distributing the results as hereinbefore prescribed, the sum
of $15,000 per annum is hereby approprmted to éach state, to be
specially provided for by congress in’ the appropnatmns from year
to year, * * * {0 be paid 'in equal quarterly payments on
the first days of January, April, July and October in each year,
to the treasurer or other officer duly appointed by the governing
board of said colleges to receive the same, the first payment to be
made on the 1st day of October, 1887 ; provided, however, that out
of the first-annual appropriation so recelved by any station an
amount not exceedmg one-fifth may be expended in the erectlon,
en]argement or repair of a building or buildings necessary for car-

rying on the work of such station; and thereafter an amount not
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exceeding five per centum of such annual appropriation may be
so expended.” : .
-“Section 9. That the grants of moneys authorized by this
act are made subject to the legislative assent of the several states
and territories to the purposes of said grants.” * * * :

The $15,000 per annum named in the act were appropriated
to the states, that is to say, donated to the several states to be used
for the purposes for which they were set apart in the act. The
donation was not to become effective until the legislatures of the
several states assented to the purposes of the grants, that is to
_ say until the states accepted the trust. The trust was to-be exe-
cuted through colleges establishéd in accordance with.the provis-
ions of the act of July 2, 1862, colleges presumably under the
control and supervision of the states. TUnder this construction of
the act this state accepted the grant in these words: “The state
of Arkansas hereby accepts the appropriation made to her in
common with other states by the act of congress, entitled ‘An act to
establish agricultural experiment stations in connection withthe col-
leges established in the several states under the provisions of an act
approved July 2, 1862, and of the acts supplementary thereto,
approved March 2, 1887, and said appropriation is accepted and
assented to in trust for the uses and purposes expressed in said act
of congress, and all moneys received. by the state under said act
of congress shall be and the same are hereby assigned and appro-
priated for use and disbursement to the Arkansas Industrial Uni-
versity, a college established at Fayetteville in this state, under the
provisions of the act of congress approved July 2, 1862.” Acts
1889, p. 32. _

The government of the United States impliedly disclaimed
all control over the “expériment stations” and over the $15,000
after it had been paid. This is indicated by section 3 of the act
of March 2,.1887, which provides: “That in order to secure, as
far as practicable, uniformity of methods and results in the work
of said stations, it shall be the duty of the United: States commis-
sioner (now secretary) of agriculture to furnish forms, as far as
practicable, for the tabulation of the results of investigations or
experiments; to indicate, from time to time, such lines of inquiry .
as to him shall seem most important; and, in general, to furnish
such advice and assistance as will best promote the purpose of this
act. It shall be the duty of each of said stations; annually, on or
before the first day of February, to make to the governor of the
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state or territory in which it is located a full and detailed report
of its operation, including a statement of receipts and expenditures,
a copy of which report shall be sent to each of said stations, to
the said commissioner (mow secretary) of agriculture and to the
sccretary of the treasury of the United States.” Under this sec-
tion the secretary of agriculture is required to furnish friendly aid
and advice, but no duty is imposed upon any one to aceept it,
and the government which is to control is indicated by the require-
ment of the report to be made to the governor of the state; and this
is further indicated by the “experiment station” being subjected
to the- direction of colleges which are institutions of the states,
and under their control and management.

By accepting the trust created by the act of March 2, 1887,
the states assumed the burden of executing it, and this they could
do in part through appropriate acts of the legislature. " There was
no reason, no necessity for congress specifically prescribing how
the trust shall 'be executed, the states being competent for that
purpose; and it has not done so. '

It appears in the petition of “appellant that the board of trus-
tees of the Arkansas Industrial University, at a regular meeting
held on the 14th day of Juné, 1889, adopted the following
resolution : ‘ '

“Resolved, (1) That the office .of vice director and pomolo-
gist of the agricultural experiment station be, and the same is
hereby, created, and that W. G. Vincenheller be, and he is hereby,
elected to fill said position for the term of four years, ending June
30, 1903, at a salary of $2,000 per anhuin.

“(2) That panrt of the duties of said officer shall be in the
testing of large fruits, for their quality, adaptation to different
soils, acclimation, productiveness, periods of ripening, and method
of culture.

“(3) He shall also attend and hold agricultural institutes in
different parts of the state.”

And that, upon being notified of the action of the board of
trustees, appellant, W. G. Vincenheller, mentioned in the resolu-
tion, at once accepted in writing the place of vice director and
pomologist of the agrioultural experiment station upon theé terms
and for the salary mentioned in the resolution, and entered upén the
discharge of his duties. = Thereafter, the legislahire o6f this state,
" by an act entitled “An act to provide for the support and main-
tenance of the University of Arkansas,” approved May 23, 1901,
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abolished the office of pomologist, and prohibited the board of trus-
tees from allowmg the incumbent of the office any pay for his
gservices. The appellant contends that this act is violative of-
section 21, article 5, of the constitution of this state, which is as
follows: “N o law shall be passed except by bill, and. 1o bill shall
be so altered ‘or amended on its passage through either house as
to change its original purpose;” and that it is contrary to section
30 of article 5 of the constltutlon, which -is ‘as follows: “The
general appropriation’ bill’ sha.ll ‘embrace nothing but appropri-
ations for the ordinary expenses of the executive, legislative and
judicial departments of the state; all other appropnatlons ghall
be made by separate bxlls, ‘each embracmg but one subject.” "It is

insisted’ that. the' act in’ quest10r1 is unconstltutlonal because 1t

embrac% more than one subject.

:-'We have already stated the title of the act 'l‘he ﬁrst sectlon
of it is'ds’ ‘follows:
* “Section. 1. “That the followmg sums are hereby’ appropnated
for the support and maintenance of the University of Arkansas for
two years, beginning April 1, 1901 and ending March 31; 1903,
to wit:” - Then follow the several ‘sums appropnated -and the ob-
jects of the same; and then comes section 6, as. follows: “Section 6.
That the office of pomologist is hereby repealed and "abolished.
Provided,’ further, that -the board of tristees’ is hereby pI‘Othlted.
from al]owmg any pay- “for the same.” -

* The ‘act of ‘congress” of March 2, 1887, prowdes that & depdrt-

ment, to be known and designated as an- “agmcultural experiment
station,” shall be established under the direction of ‘the college
designated. . A department of what? - We think, of the college.
This department according to the terms of the ‘act, can not exist
mdependently of the college, but mfust be under its direction. Tt
is wholly under the control of the college, and is as much a part
of it-as any other department of the same.

The resolution of the board of trustees that created the office
of vice ‘director and pomologist of the agricultural experlment sta-

tion made it a duty of the officer to “attend and hold agricultural

institutes in different parts of ‘the state.” For this and other ser-
vices ‘thé appellant was to recelve $2,000 per annum, to be paid
out of the annual appropmatlon to be made under the act of March
2, 1887. This is in violation of the act, Whlch _provides' that for
the purpose of paying the necessary expenses of conducting inves-
tlgatlons 'and experiments and printing and dlStI‘lb'lltng the results

<



69 ARK.] VINCENHELLER ¥. REAGAN, 473

as prescribed in the act, the sum of $15,000 per annum should be
appropriated, but that one-fifth of the first annual appropriation,
and thereafter five per centum of other annual appropriations, may
© be expended in the erection, enlargement and repair of a building
or buildings’ necessary for carrying on the work of such station:
With this exception, the whole appropriation was to be expended
1in payment of the expenses of original researches and . experiments,
as provided for in section 2 of the act, and'of printing and, distrib:
" uting the results thereof. We find no ‘authority'in the act for paying
the éxpenses of attending and holding agricultural institutes. = =~
- The object of the act in question was the’ maintenance-and sup-
port of the university of ‘the state.- Anything which will lessén
the illegal or unnecessary. expenses of that institution will tend to
+ its legitimate maintenance; “Economy and retrenchment; when the
means are limited, are as necessary to the maintenance of ‘univer:
sities as it is of individuals. . The abolition of the office of pomolo-
gist relieved the university of an expensé, and in ‘part of an unau-
thorized expense, and left it with a'laiger appropriation to accoms
plish the legitimate objects of one of-its departments. Section . 6
of the act in question, by which this was done, related to, and
tended to aid in, the general object of the act indicated in its' title,
and is not therefore in violation of sections 21 and 30, art. 5, of the
constitution of this state. ' State v. Sloan, 66 Ark. 575. L
~.Appellant also insists that the " sixth section of the act of
May 23, 1901, was unconstitutional because it impairs the obliga-
tion of & contract. If the place filled by the appellant, under the
resolution of the board of trustees, was an office, it did not impair
the obligation of a contract. For the duties and obligations of an
officer grow out of the law, and not out of ‘cofitract, and this law
is subject to amendment or repeal, and, as an incident .to .this
power the legislature may increase or diminish the salary, or abolish
the office, unless prohibited by the constitution, - .
In United States v. Maurice, 2 Brock. 96, 102, 103, Chief
Justice Marshall said: “An office is defined to ‘be a public charge
or employment, and he who performs the duties of the office is
an officer. * * * Although an.office is . ‘an employment,” it
does not follow that every employment is an office. A man. may
certainly be employed under a contract, express or implied, to do
an act or to perform a service, without becoming an officer. = But
if the duty be a continuing one, which is defined by rules pre-

gcribed by the government, and not by contract, which an individ-

I
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ual is appomted by the government to perform, who enters upon
the duties appertaining to his station without any contract defin-
ing them, if those duties continue, though the person be changed,
it seems very difficult to distinguish such a charge or employment
from an office, or the person who performs the duties from an
officer.”

In United States v. Hartwell, 6 Wall. 393, it is said: “An
office is a public station, or employment, conferred by the appoint-
ment of gévernment. The term embraces the ideas of tenure,
duration, emolument, and duties. * * * A government office
is dlﬁerent from a government contract. The latter from its
pature is necessarily limited in its duration and specific in its
objects. The terms agreed upon define the rights and obligations
of both parties, and neither may depart from them without the
assent of the other.”

In Dartmouth Oollege v. Woodward, 4 Wheat, 518 629, 634,
Chief Justice Marshall, in delivering the opinion of “the - court
said: “If the act of incorporation be a grant of political power,
if it create a civil institution to be employed in the administration
of the government, or if the funds of the college be pubhc prop-
erty, or if the state of New Hampshire, as a government be alone
interested in its transactions, the subject is one in which the leg-
islature of the state may act according to its own judgment, unre-
strained by any limitation of its power imposed by the constitu-
tion of the United States.” Again he says: “That education
is an object of mational concern, and a proper subject for legisla-
tion, all admit. . That there may be an institution founded by
government, and placed entirely under its immediate control, the
officers of which wguld be public officers, amenable exclusively to
government, none will deny.” -

The Arkansas Industrial University is an institution of the
state, as we have already seen, subject to its control and govern-
ment, through its own agents and appointees,—is an instrument
of the state in the performance of a governmental work; and this is
especially true of the department in which the appellant labored.
The board of trustees, vested with the control and management of
the university, and with the authority to create professorships and
to adopt rules and regulations for the government and discipline
of the university, created the office of vice director and pomologist
. of the agricultural experiment station, and prescribed in part the
duties of the office, and then elected the appellant to fill the same,
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and he accepted and entered upon the discharge of the duties of
the office. No agreement was entered into as to what the rights
and- obligations of the appellant should be, but the office was taken
by virtue of an election, with the duties prescribed by law and the
board of trustees, by virtue of the authority they believed was
- vested in them by law, which were annexed to the office, and would

have followed it to the appellant’s successor, if it had not been.

abolished. TUnder these circumstances, we th;nk that the act of the
legislature is constitutional, especially in view of the fact that the
salary -of the office was, in part, for the performance of ‘service
which involved a misappropriation of public funds. - Je

The act in question is not retrospective in its operation, and
does not affect appellant’s right to pay for services rendered before
its enactment. : . :

Judgment affirmed.

Bunn, C: J., (dissenting). T do not think that there- is any
question of federal control, arising from its financial aid given to
the support of the experimental stations under the management
and control of the university. The state university, acting by and
through the board of trustees, is the. trustee of the federal fund,
bound and obligated to seé that it is properly devoted to the -object
named in the arrangement, between the two governments. There
could be no litigation over the matter in the state courts; because
these parties are not the subjects of their. jurisdiction in any case.
Therefore there is no constitutional question of that kind before us.

In the opinion of the court, the rule requiring the pomologist to

attend and hold institutes in different parts of the state was beyond
the scope of the agreement of the state and faderal government on
this subject, and for that ‘reason the federal fund could. not law-
fully be expended for that. purpose, and, in so far, the resolution of
the board of trustees creating the office and defining the duties
was unauthorized. The experimental station was established for
the purpose of aiding, or in order to aid in, “acquiring and diffus-
ing among the people of the state useful and practical information
on subjects connected with agriculture.” I take it for granted that
fruit-growing is generally considered a department of agriculture.
At the fime the original act of congress of 1862 and the amend-
datory and supplemental acts were passed, “institutes” were not
in vogue in any department of learning, as they afterwards became
“and are now. No department of learning would be now considered

a

’
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well conducted without the perlodlcal mstltute “which answers
somewhat the place of the normal school, when employed in this
particular department. - There is no department of agnculture in
which the information of the average man of this state is so re-
stricted and ‘meager as that of frult -growing. There is, moreover,
no ‘method of gaining information of this- science and diffusing *
the sdme among the masses of the people, except by holding in-
stitutes, where instruction from the teacher is the beginning merely,
‘but where the greatest benefit is found in the effort of the farmer
Zpupil’ to’ put his ‘acquired knowledge into practice, and to report
the results in the institutes, and have his errors corrected there.
This is acquiring and diffusing practical knowledge of the science
in a way far superlor to any other known method. This is, I think,

the unanimous opinion of all educators worthy of the name. The
board of trustees, under the act creating the university, is:clothed
with full power .to determine the.method of teaching and imparting
1nstruct10n and also of appointing. teachers to carry out the ends
in ‘view. Shall it be said by any one that its efforts. to exercise
this broad dxscretlonarv power are beyond its powers? It seems
to me that such exercise of power is niot only lawful, but.eminently
wise, and ought not to be interfered with in any case except for
Qdirectly assigned cause, established on proof. I am mot.to be
understood as attemptlng to trench upon what is merely proper to
be done in another department of the state government, but only to
say what I think reasonable in refutation of the idea that the board
of trustees went heyond its sphere in creating the .office, for the
purpose of pursuing this particular. method of acquiring and im-
parting instruction and diffusing the knowledge thus gained.

The second conteri¥ion of the plaintiff is that the act. of the
legislature of 1901, which abolished the office of vice director and
pomologist of the experimental station, and directed that the
future accruing salary should not be paid, was in the nature of an
amendment presented as a clause of the original bill, making the
regular biennial appropnatmns for the university, and was there-
fore passed in violation of the twenty-first. section of . article
5 of the constitution, which is as follows, to-wit: .“No law shall
be passed except by bill, and no bill shall be so altered or .amended
on its passage through either house as to change its original
_ purpose.” The original purpose of the bill was to make an appro-

priation to sustain the experimental station work. The object of the
amendment was to abolish a department station work, and, the
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amendment being adopted, the refusal to appropriate ‘money. for
the work as asked for was thereby accomplished, not only for the
ensuing two years, but for all time. A refusal to make the appro-.
priation direct would, of course, have been germane to the subject
of the bill, and: an amendment increasing or decreasing the appro-
priation asked for in the ongmal bill would have.been germane
to the subject, and therefore not in violation of the constitutional
provision ; ‘but - to- accomplish the desired purpose by abolishing
‘the office. itself is not germane to the subject of the origiral bill,
and therefore is, in-my- Op].nlO]l, violative of the constltutlona.l
prov1s1on :

There has really been but one case in this court that I can find
Which can be made even remotely applicable to the state of facts
in this case, and that is the case of Loftin v. Watson, 32 Ark. 414,
where county scrip was sought to be made receivable for all debts
of the county. - The amendment was simply an exception of cer-.
tain kind of debts, like interest and principal of the old indebted-
ness existing at the adoption of the constitution, etc. =~ Now, the
amendment was altogether germane to the subject of the original’
bill—a snnple naming of the scope of it, and nothing more. ‘
. The case of State v. Sloan, 66 Ark. 575, has no application.
in' this- discussion, for no amending or altering act was involved
in that case, nor was such a question raised: The discussion there-
was the application of sections 30 and 31 article, 5 ‘ of' the
constitution.

I do not recall an instance Where it is said that the direct
control of a state educational institution by the legislature is
allowable. The general rule is that such’institutions are under
the management and control of a board of trustees, and the legis~"
lature ‘has a supervisory control merely. - This is so for obvious
reasons.  But this direct control, it is said, is allowable, because
the.legislature, being the appropriating. power, has necessarily the
power to economize the-appropriations. I have no disposition to
controvert the position that the legislature has the power to make,-
or cut down, or refuse to make, appropriations, whether in-the
interest of economy or not, but I am only -contending that an
-amendment, presented on the passage of an act, however proper
and rightful and authorized it-may be in' itself;- cannot have any
legal sanction when so adopted, if the conmstitution forbids its
adoption in that way, and from past abuses, the constitutional
convention had the strongest reason for imposing-the restriction it
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did upon the legislative department. It has been a sort of habit
among us to liberalize this class of constitutional restrictions by’
any sort. of reasoning almost, but we have had reason to regret
every instance of departure from the strict construction.

- The last contention of the appellant is that his employment
was a matter of contract, purely and simply, between himself and
the board of trustees, who alone had power to act in the premises,
and who accordingly made the contract with him; and that the
act of 1901, by refusing to pay his salary for the ensuing two years
and until the term of the contract expired, impaired the obliga-
tion of a contract, and was therefore in disregard of both the state
and federal constitutions upon the subject. This is answered by
the defendant by the contention that the employment of the plain-
tiff was to perform the duties of a public office, the incumbent of
which was a public officer, and for that reason, the legislature
could lawfully abolish the office, and refuse to provide for the
salary, at any time it might choose to do so. The majority of the
- court sustain this view of the question, and in support of the opin-
ion thereon cite the opinion of Chief Justice Marshall, presiding
in the circuit court of the United States for the dlstrlcts of Vir-
ginia and North Carlonia, at its May term, 1823. United States
v. Maurice, 2 Brock. 96. A definition of a public officer given in’
that case by Chief Justice Marshall is relied upon to support the
decision in this case, and that definition is this: “An office is
defined to be ‘a public-charge or employment,” and he who performs
the duties of the office is an officer. Although an office is an em-
ployment, it does not follow that every employment is an office.
A man may certainly be employed under a contract, express or
implied, to do an act’or to perform a service, without becoming
an officer.  But if the duty be a continuing one, which is defined
by the rules prescribed by the government, and not by contract,
which an individual is appointed by government to perform, wno’
enters upon the duties appertaining to his station without any
contract defining them, if those duties continue though the person
be changed, it seems very difficult to distinguish such a charge or
employment from an office or the person who performs the duties
from an officer.” ‘ .

It is manifest that this definition is but an elaboration of a
pre-existing definition that.“an office is a public charge or employ-
ment,” and also that the elaboration by the learned judge was only
intended to cover the case under consideration. Now, what was
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that case? The secretary of war, without express authorization
of act,of congress, had appointed Maurice as “agent for fortifica-
tions,” and, as the duties of that office included the receiving, dis-
bursing and accounting for public moneys, he was required to give
bond for the faithful performance of his duties, which he did in .
the usual form of official penal bonds. The suit was for a breach of
this bond, in not accounting for certain funds thus committed to
his. charge, and it was, of course,.instituted by the government.
The question was whether it was a lawful bond, and whether suit
could be maintained at all on it was the main question. In the
discussion it was argued by the government that, under the cir-
cumstances, the defendant was a public officer, and the contrary
was argued by the defendant. The court held, in effect, that the
employment of Maurice, being without express authority, and. not
being by mecessary implication, did not constitute a public office,-
but that, as he had failed to account for public moneys placed in his
hands by an officer of the government having control of the subject-
matter, with whom he had contracted to account for it by stipula-
tion in the bond, justice and right demanded that he and his co-
obligors and co-defendants be held liable on the bond, and it was
50 adjudged. Whether or not Maurice was a public officer and held
a public office being a point under consideration, the court gave the
definition above quoted, and decided that the defendant was not a
public officer; and this decision was undoubtedly upon the ground
that the employment, whether continuing or not, was founded on
a contract. It was a public service to be rendered, and public
moneys were involved ; but it was yet an employment based upon
contract, there being no act of the legislative department directly
" upon the subject. I cannot see any application-of that case to the
case at bar, in support of the decision of the court.

Again, the court cites the celebrated case of Dartmouth Col-
lege v. Woodward, 4 Wheat. 518, 715—a case too lengthy to admit
of extracts here to any considerable extent and one too familiar, in
fact, to require copious extracts. Suffice it to say that the only
question of first importance in the case was whether or.not certain
acts of the legislature which sought to bring - Dartmouth College
under state influence and control impaired the obligation of the
contract made by the King of England with the predecessors of the
pleintiffs and the founder of the institution. The court held. that,
under the grant of the King of England, made in 1769, Dartmouth
College was a private institution, and that, the charter being a
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contract, the same could not be impaired by an act of the legisla-
ture of the state of New Hampshire, which succeeded to the powers
of the King of England, and none other.

That was a contest between the board of trustees appomted
in due course under the old charter against certain persons acting
under the provisions of said acts of the legislature, and having
thereby possession of certain books and records, for which the suit
was brought by said trustees of the college. Had the case been
decided in favor of the defendant—that is, had it been held that the
institution was & public institution—it would have mattered little.
in this case, as it was a suit at the instance of the governing power;
the trustees, and not the mere teaching force, or any member of it;
and thus there is wanting a proper application of that decision to.

“case -at bar.  All the arguments and more were made by the
defendant’s counsel in that case which were made by defendant’s
counsel in this case, and yet, with the stronger state of facts in’
many respects, the decision was against them. So, what matters’
it, even had the case been decided otherwise, so far as concerns ’rhe
case at bar? .

. These are the only two cases cited by the court to sustain their.
view of the case in this contention.. The quoted definition of a
public office is all that is left upon which to rest the decision, as-
I see it. The interpretation of that definition given by this court
is not the interpretation of Chief Justice Marshall, for-his elabora-
tion of it did not touch upon or includé the particular questior-
here involved, for none such was involved in either of those two
cases except by ‘a process- of reasoning foreign to the subject in
hand. Giving “the interpretation of thls deﬁmtmn the court gives
to it, every teacher of the smallest district school would be a public
officer, and his employment a public office: But we have not hereto-
fore treated it in that way, but have always recognized their employ-
ment as a subject of contract. School District v. Bennett, 52 Ark.
511 ; School District No. 49 of Faulkner County v. Adams, ante, p.
159.. “A professor in the state university” was held by the supreme
court of Wisconsin not a “public officer,” “in such a -sense as pre-
vents his employment as such creatmg a contract relatmn between

- himself and the board of regents.” '

The truth is, general - definitions decide: little or »nothing';
but it is the attendant facts and surrounding circimstances that-
must determine the ‘question in any case. ~The "plaintiff was, with--
out doubt, employed- by the board on a contract, and-for a longes:
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_time thafi thie othér teachers and members of thé faculty held in
the other departments; and for the very soundest reasons; for fo
first-class instructor would ordinarily undertake the work of teach-
ing -the farming public how to plant trees and to prune, dress
and cultivate thein to the bearing stage in & shorter period than
three or four yeats, for that lehgth of time does it réquire to reach
the maturity or bearing stage. The instruction inténded was a new
departure, anid the first instructor necessarily assumed a more than
ordindry fesponsibility, and natufally required more than one year’s
tenure to prove his work as a horticulturist. His contract was, .
“then; not ah unreasonable one. Bt it does niot appéar to have been
attacked on the ground of unreasonableness. 'In fact, we can have
nothing to do with a question liké that. The. question is; was the
plaintiff’s emiployment based on contract, and was that contract
such as is protected by the constitutional inhibition against impait-
ng theé obligation of contracts: I think I have shown that the em-
ployment of the plaintiff is not a public office, in the seénse of the
law giving to the legislature the power to abolish it to the injury
of an incumbent serving for a stipulated pay for a stipulated time.
But, in order to present the case in full, it may be well to giote
‘the record as to the method and fheans of éngaging the pldiiitiff’s
services. “The board of trustees of the uiniversity, at a regular
meeting, held on the 8th of Jamuary, 1894 {which; I fake it, was
composed of different persons from thiose serving as such in 1898,—
in some respects, at least], adopted the following resolution,
namely: T : . EE
““Whereas; the state experiment stations are miaintained by the
national govermment; and placed under the Arkansas Irdustrial
University départment - of agriculture for diréction and sug-
gestion as to line of work; and it is the approved policy of the’
United Statés department of agriculture in- all its scientific ifives-
tigations to fix the time of office of its émployees during good beha-
Viof or efficiency; and, whereas; a longer time thanone year (the
term- of employment of othéF employees 6f the University). is- re-
quired to plan dnd complété for publication any useful line of agri-
cultural experiments, afid for a proper comtinuation of gciéntific
observations, the best interest of the Arkansas agricultural experi-
ment stations demands that the station staff be made permanent for
a longer period than as at present ; and, whereas, the present eXpeTi-
ment station staff is efficient and' competent, and the experimental
work performed and the condition of thé experimental station ia
69 Ark.—31 : ‘
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satisfactory to the farmers of the state; thérefore, be it resolved,
that R. L. Bennett, the present director, and present station’s staff,
be and they are hereby appointed to their present positions in
the experiment station for the term of four years, or during their
efficiency and good behavior, subject to removal for cause at any
time, at the discretion of the board of directors.”

And it is alleged and shown that, at a regular meeting held
four ‘years after, to-wit, on the 14th day of June, 1899, the board
‘of directors, on the recommendation of R. L. Bennett, the director
of the experiment station, adopted the following resolutions:

“Resolved, first, that the office of vice director and-pomologist
‘of the agricultural experiment station be,.and the same is hereby,
created, and that W. G. Vincenheller be, and he is hereby, elected
“to fill said position for the term of four years, ending June 30,
1903, .at a salary of $2,000 per annum. o

“Second, that part of the duties of said officer shall be -the
‘testing of large fruits, for theif quality, adaptability to different
‘soils, acclimation, productiveness, periods of ripening and method
* of culture. R ‘ C '
“Third, he shall also attend and hold agricultural  institutes
-in different parts of the state.” B
" “The petition states that the plaintiff, on being notified by the
‘gecretary of ‘the board of trustees, accepted the said place, and
has since performed thé duties of same, and received his monthly
pay for such up to the 1st of May last past; that on the 1st day of
June, 1901, he demanded his warrant for May, and was refused
-same by the defendant. This suit was brought to compel the de-
‘fendant to issue the warrant for that month’s pay. The refusal
‘was because of the abolition of said office and direction not to pay
*-said salary by act of the legislature aforesaid. ' "

_Did the resolution of the board ‘of trustees, and the acceptance
'of the appointments therein madé, ‘on the terms therein n#med,
‘constitute such ‘a’ contract a8 is protected by the provisions of the
‘constitution ‘under discussion. There seems to be but omne
answer to that question, and that in the affirmative. - The judg-
“ment of the lower court should be reversed. ' B



