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ALFORD v. STATE.

*Opinion delivered June 29, 1901.

CONSTITUTIONAL LAW—NUMBER oF JUSTICES OF THE PEACE~—Act Febru-
ary 16, 1893, § 2, prescribing “that, in ascertaining the number of
justices of the peace to be voted for and commissioned, -the number
of the votes cast in the general election mnext preceding shall be
taken as conclusive of the number of electors in the township,”
is not in conflict with section 39, art. 7, of the constitution, provid-
ing that “for every two hundred electors there shall be elected one
justice of the peace.”

~

<

Appeal from Garland Circuit Court.
Araxanper M. Durrig, Judge.

A. Curl, for appellant.

The court erred in overruling appellant’s demurrer, and in
“its declaration of law holding section.4309 of Sandels' & Hill’s
Digest constitutional. Const. art. 7, §§ 38, 39; ib. art. 3, Sec. 1;
392 Ark. 131; 45 Ark. 400; Const. art. 13, § 3.

Boxw, C. J. This is a proceeding, in.the nature of a quo
warranto proceeding, to try the title of the appellant, J. W. Al-
‘ford, to. the office of justice of the peace of Hot Springs township,
- jn @Garland county, this state. : )

The respondent answered, denying that he had usurped said
‘office. He sets forth his personal qualifications to hold the officé,
and claims that he was elected as such justice of the peace at the
general election held September 4, 1900, and was commissioned as
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such on the 31st October, 1900, and duly qualified on the same
day, and then entered upon, and has since continued to perform,
the duties of said office. Respondent was the ninth, in order of
the votes received, of persons voted for at the. gemeral election
in 1900 for the office of justice of the peace in said township. The
controversy is over the number of justices of the peace to which
said township was entitled at the time. The constitutional pro--
vision is -as follows: Art. 7, sec. 39: “For every two hundred
electors there shall be elected one justice of the peace; but every
township, however small, shall have two justices of the peace.” In.
this answer, which calls in question the constitutionality of the
act approved February 16, 1893, entitled “An act to determine
-the number of justices of the peace in each township,” the respon-
dent shows that 1,346 votes were cast at the general election in
1898 ; and that 1,800 votes were cast at the general election in
1900, in said townshlp, makmg a difference of 454 votes increase
in the two years.

Under the prov1s1ons of the act of 1893, -the township was en-
titled to only six justices of the peace, to be elected at the gen--
eral election in 1900, as that act bases the calculation of the num- .
ber. upon the vote cast in 1898; but if the vote of 1900 be taken
as a basis, as respondent contends, then the township would be
entitled to nine justices of the peace, and he was elected among
the nine, and so commissioned by the governor of the state. The
relator demurred to the answer, and the question of the constitu-
tionality of the act of 1893 was thus raised. The second section
of the act is the only part of the act which affects the question
under consideration, and that section reads as follows, to-wit:
“In ascertaining the number of justices of the peace to be voted
for and commissioned, the number of votes cast in the general
election next preceding shall be taken as conclusive of the number
of electors in the township.”

The contention of the respondent is that this act is in vwlatlon
of the constitutional provision as to the number of justices .of the
peace to which each township is entitled, and the .reasoning is
that the number of votes cast two years previously is no just cri-
terion by which to determine the number of justices of the peace
to which a townshlp is entitled at the ensuing election, and that
such a rule is in fact in violation of the constitutional provision.

It is evident that the constitutional provision is not, in  the
true sense, self-executing; that is to say, that it makes no provision
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for determining- the pumber of votes from which the number of
Justlces of th,e pgace 1s to be determmed or “at’ what t1me the
number . of votes is to be cast or otherw1se shown It is ev1dent
also, ,that except by actual census 1mmedlately precedlng the
ele(;twn at wh1ch these- Just}ces of the peace are to be elected no
exactnegs nor apprnx1mat10n thereto may be attamed by any known
method. Even the number of poll-tax payers, as used 1n cases
of electlon,s for the removal of county seats, is nof or may ‘not be
apprqx;.m.ately gccurate under c1rcumstances It Was the duty and
within the proyince of the lefnslature to adopt some method of
detenmmng the number of electors 1n a to |wnsh1p, m order to
determine therefrom the number of ]ustlces of the peace to ‘which
it ;s ept;tled for, ,Wlthout the estabhshment of such a method
there could be no electlon of certa1n val1d1ty [l‘he plan adopted
by the act of 1893 ig certalnly not accurate,‘ for changes in " the
number of electors are at least hable to take place w1th1n two
years; but the quest1on really addressed to the leglslature ‘was,
not o adopt a perfect metho_d but the most perfect avallable
under the mrcumstances In itg fingl conclusmn ‘on the sub-
_ Ject it doubtless reasoned that the harm that m1ght be done by

the adoptlon of the best avallable, but maccurate, method would be

‘‘‘‘‘

by 19 means equal and copxmensurate wlth the ev1l arlsmg from the

v b

absence of all methods, or from the expense and 1nconven1ence of
endeavormg to make'anythmg subserv1ent to mere accuracy Be:
61des, 1t doubtless cons1dered the method adopted only temporary
}n any ¢ ev11 effects it mght have, 1f any should result therefrom
in any glven case In other words the act in questlon was doubt-
less the embodlment of the yerv best method the legrslature could
conce1ve o‘f urfder the crrcumstances Thrs belng the case, we "do
not feel at liberty fo declare the enactment unconst1tut10nal The
dllen}rga of the legxslature 1s emphaswed When 1t 1s remembered
that, under our present “election system then 1n vggue, 1t 1s a so—
lutely npeessary, to determine the number of ]ust1ces of the peace

before the result of the ensumg plectlon 1s made pom

ST K
The ]udgment of the lower court is therefore afﬁrmed, and
said ‘act is constltutmnal
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