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Opinion delivered January 14, 1979 

I. CRIMINAL LAW - CHILD ABUSE - SUFFICIENCY OF EVIDENCE. — 
Where the evidence showed that a child was suffering from severe 
injuries which included burns, six fractured ribs, two arm fractures 
and various bruises and contusions about her body, the evidence was 
sufficient to support the jury's findings that the mother, who was 
living with a man who was also charged with the crime, had abused the 
child, there being no distinction between an accessory and the princi-
pal. 

2. CRIMINAL LAW - JOINT TRIAL WHERE CHARGED SEPARATELY BY 
INFORMATION - PERMISSIBLE WHERE NOT PREJUDICIAL. - Indi-
viduals who are separately charged by information for the same crime 
may be jointly tried where neither is prejudiced thereby. 

3. JURORS - VOIR DIRE - NUMBER OF PEREMPTORY CHALLENGES 
FOR DE FEN DA NTS TRIEDJOINTLY. - Where two individuals are tried 
jointly, they have eight peremptory challenges as a pair, not eight 
each. [Ark. Stat. Ann. § 43-1929 (Repl. 1977).] 

4. CRIMINAL LAW - PHOTOGRAPHS AS EVIDENCE - ADMISSIBILITY. 
— Photographs will not be excluded simply because they are grue-
some, and the danger of unfair prejudice created by a photograph 
must substantially outweigh its probative value before it will be 
excluded. 

5. CRIMINAL LAW - PHOTOGRAPHS OF VICTIM - ADMISSIBILITY OF



528	 WILLIAMS V. STATE
	 [267 

PHOTOGRAPHS TAKEN AFTER TREATMENT. - Where the battery of a 
child is the question in issue, photographs of portions of the child's 
body are admissible, and the fact that some of them were made after 
treatment is immaterial where they are properly identified and ex-
plained. 

6. CRIMINAL PROCEDURE - FAILURE TO TIMELY FURNISH EVIDENCE 
REQUESTED IN MOTION FOR DISCOVERY - EXCLUSION OR CON-
TINUANCE REQUIRED. - Where a statement is made by a defendant 
in the presence of a police officer, that knowledge is imputed to the 
prosecuting attorney, and where the statement is not furnished to 
defendant's counsel, in response to a motion for discovery, until 
immediately before trial, the evidence must be excluded or a con-
tinuance granted. [Rules 17.1 and 19.2, A.R. Crim. P.] 

Appeal from Columbia Circuit Court, First Division, 
John M. Graves, Judge; reversed and remanded. 

Spencer, Spencer & Shepherd, for appellant. 

Steve Clark, Atty. Gen., by:Joseph H. Purvis, Deputy 
Atty. Gen., for appellee. 

DARRELL HICKMAN, Justice. The appellant, Gloria Wil-
liams, was convicted of committing first degree battery upon 
her ten-month old daughter and sentenced to 10 years im-
prisonment. It was essentially a case of child abuse. 

On appeal she alleges six errors, most of which are 
without merit and which will be briefly discussed. One error 
requires reversal. 

The first error alleged is a lack of evidence to support 
the jury's finding of guilt. At the time of the alleged abuse, 
Gloria Williams was living with a man named Grady Madi-
son. He was not her husband. She took the child to the 
doctor on September 12, 1978. The doctor believed that the 
child had been abused. He called the police. The evidence 
showed that the child was suffering from severe injuries 
which included burns, six fractured ribs, two arm fractures 
and various bruises and contusions about her body. The 
medical testimony was that the child had suffered from child 
abuse. Williams denied abusing the child in any way and
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suggested that perhaps the child had fallen, or as Madison 
told her, that she had been burned from boiling water. Most 
of the evidence was circumstantial but there was sufficient 
evidence to support the jury' s findings that Williams had 
abused the child. We no longer distinguish between an ac-
cessory and the principal, Ark. Stat. Ann. § 41-301, et seq.* 
(Repl. 1977), and there is no doubt that she could not have 
been around the child without knowing of the injuries. Com-
pare, Limber v. State, 264 Ark. 479, 572 S.W. 2d 402 (1978). 
Furthermore, there is some evidence that she may have 
injured the child herself. For example, Madison testified that 
she grabbed the child up by an arm and a leg on one occasion. 

She and Madison were tried jointly. Madison testified 
that he did not know what caused all the injuries. He said that 
one time another child had pulled some boiling water off a 
stove onto the child. Testimony suggesting that the water 
could not have been pulled off the stove as he explained, was 
presented to impeach his version of the incident. Therefore, 
we find the argument that there ,was insufficient evidence to 
support the verdict or that a directed verdict should have 
been granted is without merit. 

The appellant and Madison were charged separately but 
the court ordered the parties to be tried together. The appel-
lant argues individuals who are separately charged by infor-
mation cannot be jointly tried. We disagree. Rules of Crim. 
Proc., Rule 23.1 provides for such a trial. It reads: 

(a) The court may order consolidation of two (2) or 
more charges for trial if the offenses, and the defendants 
if there are more than one (1), could have been joined in 
a single indictment or information without prejudice to 
any defendant' s rights to move for severance under 
preceding provisions. 

(b) The court may order a severance of offenses or 
defendants before trial if a severance could be obtained 
on motion of a defendant or the prosecution. 

That does not mean that parties can be joined in a trial if 
prejudicial error might result. For example, see Rules of
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Crim. Proc., Rule 22.3. In this case there was no allegation 
of prejudice and we find none as a result of the trial. 

The appellant argues that she was denied her full quota 
of peremptory challenges. The court ruled that since the 
parties were being tried jointly they only had eight per-
emptory challenges as a pair, not eight each. The court 
correctly interpreted the law. Ark. Stat. Ann. § 43-1929 
(Repl. 1977) reads: 

When several defendants are tried together, the 
challenge of any one of the defendants shall be the 
challenge of all. 

In the case of Hearne v. State, 121 Ark. 460, 181 S.W. 
291 (1915), we reached the same result. The Hearne case 
was upheld in Lewis &Wren v. State, 220 Ark. 914, 251 S.W. 
2d 490 (1952). In those cases, unlike this one, the defendants 
were jointly indicted, but we do not believe this is a signifi-
cant distinction. Any prejudice would lie in requiring a joint 
trial that should not be ordered in the first place; if that 
decision is proper, then no prejudice can result in limiting the 
peremptory challenges. 

The appellant objected to the introduction of photo-
graphs of the infant, some of which were taken after the child 
was taken to the doctor. There is no doubt that they were 
graphic evidence of the child's injuries and were probably 
not ignored by the jury. But photographs will not be ex-
cluded simply because they are gruesome. Tanner v. State, 
259 Ark. 243, 532 S.W. 2d 168 (1976). The danger of unfair 
prejudice created by a photograph must substantially out-
weigh its probative value before we will exclude it. Gruzen 
v. State, 267 Ark. (Dec. 17, 1979). The court below correctly 
applied this rule. These photographs represented portions of 
the body of the child and the battery of that child was the 
question in issue. The fact that some of them were made after 
the child was first examined does not bear on their admissi-
bility if the photographs were properly identified as repre-
senting the condition of the child after she had received 
treatment. Compare, Hughes v. State, 249 Ark. 805, 461 
S.W. 2d 940 (1971).
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The court committed error when it admitted into evi-
dence a statement allegedly made by the appellant to the 
doctor. 

The appellant's lawyer filed a motion for discovery 
prior to trial and requested all statements that might at any 
time have been made by the appellant to police officers and 
others. The State responded to the motion without disclos-
ing that the appellant made any statement to Dr. Pullig, in 
the presence of a policeman, when she took the child to the 
doctor. Apparently, the night before the trial the prosecutor 
learned that Dr. Pullig would testify that the appellant told 
him that if she knew he were going to call the police she 
would not have taken the child to him. The prosecutor did 
not promptly-notify the appellant's attorney of this informa-
tion the next morning but waited until after the lunch break 
and after the voir dire of all the prospective jurors, and then 
informed the appellant's attorney just before the trial 
started. The appellant's attorney moved to exclude the evi-
dence as violating Rules of Crim. Proc., Rule 19.2. That rule 
reads:

If before trial, but subsequent to compliance with 
these rules, or an order entered pursuant thereto, a 
party discovers additional material or information com-
prehended by a previous request to disclose, he shall 
promptly notify opposing counsel or the other party of 
the existence of such material or information. If addi-
tional material or information is discovered during trial, 
the party shall notify the court and opposing counsel of 
the existence of the material or information. 

The record indicates that according to Dr. Pullig, a 
police officer was present in his office when she made the 
statement. There is no doubt, then, that the police officer 
knew of the statement. That knowledge is imputed to the 
prosecuting attorney. See Arkansas Rules of Criminal Pro-
cedure, Rule 17.1. See also Commentary to Article V. 

The court must act in such a situation. The evidence 
must be excluded or a continuance granted. In the case of 
Hughes v . State, 264 Ark. 723, 574 S.W. 2d 888 (1978), we
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held it was not error if the court granted a recess so that the 
defendant's attorney could question the witness. In this case 
the court gave the appellant no relief. 

We are not saying the statement is inadmissible tes-
timony. That is a separate question. The court's error was its 
failure to enforce the rule of discovery that imposes upon the 
State an obligation to timely inform the defendant of all 
information it has been properly requested to furnish. In this 
case we do not feel that the information was timely fur-
nished. The judge abused his discretion in admitting the 
statement and, therefore, we reverse the judgment and order 
a new trial. 

Reversed and remanded. 

STROUD and MAYS, JJ. , not participating.


