‘ARK.] NewtoN & FitzGeraLD v. CLARK 237

Moses NEWTON and Bill FITZGERALD .
" Felix Allen CLARK

7930 . | 582 S.W..2d 955
Opinion delivered July 2; 1979
(In Banc): '
1. LoGs — SUPPLIER OF 1_.605 — EVIDENCE INSUFFICIENT TO ES-
_ TABLISH STATUS AS INDEPENDENT CONTRACTOR. — Appellant

Newton is a supplier of logs and not an independent contractor
where the evidence shows that he makes his own arrangements
with landowners for cutting logs and hauls them to a paper mill
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in his own truck; and the fact that appellant Fitzgerald, a con-
tractor or timber dealer who has a contract with the mill for
supplying logs, allows Newton, who does not have a contract
with the mill, to credit his logs to Fitzgerald’s account and later
pays Newton for them, does not make Newton an independent
contractor. ' o . T

2. TRIAL — MOTION FOR DIRECTED VERDICT — CONTRACTOR EN-
TITLED TO DIRECTED VERDICT UNDER CIRCUMSTANCES. — In an ac-
tion brought against a supplier of logs and a contractor or
timber dealer for injuries caused when the plaintiff ran into the
back of the supplier’s log truck, which was stalled on a river
bridge during a thunderstorm, the court should have directed a
verdict in favor of the contractor or timber dealer, since, at the
time of the accident, the logs on the truck belonged to the
supplier, and the timber dealer had no obligation with respect
to them until they were delivered to the paper mill and the
supplier selected the timber dealer to receive credit for the logs

delivered.
3. CONTRACTORS—ALLEGED NEGLIGENT SELECTION OF INDEPENDENT
CONTRACTOR BY CONTRACTOR — BURDEN ON PARTY ALLEGING

NEGLIGENCE. — A contractor cannot be held liable on the theory

of negligent selection of an independent contractor where the

contractor had had previous successful experience with the in-

dependent contractor, and the burden is upon the party alleg-

ing negligence to prove that such prior experience was other

than successful and that the contractor either knew or should
" have known that the supplier was incompetent.

4. NEGLIGENCE — ALLEGED FAILURE OF SUPPLIER OF LOGS TO DIS-
PLAY PROPER EMERGENCY WARNINGS ON STALLED TRUCK — NO
PRESUMPTION OF KNOWLEDGE OF SUPPLIER’S INCOMPETENCY ON
PART OF PURCHASER OF L0GS. — The fact that a jury found the
defendant supplier of logs was negligent in not putting out prop-
er warning signals to other motorists after his log truck stalled
on a river bridge does not raise a presumption that a timber
dealer who later purchased the logs had notice or knowledge
that the supplier was incompetent with respect to his
obligations of displaying emergency warnings.

5. AUTOMOBILES — BLOOD TEST OF OPERATOR FOR ALCOHOLIC CON-
TENT — RESULTS INADMISSIBLE UNLESS SAMPLE TAKEN & TESTED IN
COMPLIANCE WITH STATUTE. — The requirements contained in
Ark. Stat. Ann. § 75-1045 (c) (2) (Supp. 1977) that when a
blood test is ordered by a State Policeman pursuant to the stat-
ute, the blood must be withdrawn under the supervision of a
licensed physician and tested in a manner approved by the State
Health Department, were placed in the statute to assure the
public and the driver that they could rely upon the tests in con-
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nection with-highway safety in general, and the trial court erred
"in admitting into evidence a blood test which was not made in
compliance with the statute.

Appeal from Ashley Circuit Court, G. B. Colvin, Jr., Cir-
cuit Judge, reversed and remanded.

Shackleford, Shackleford & Phillips, P.A. and Johnson &
Tarvin, for appellants.

Griffin, Rainwater & Draper, for appellee.

ConLEY Byrp, Justice. Appellee Felix Allen Clark was
injured when he drove his pickup truck into the rear of a load-
ed log truck stalled on the OQuachita River Bridge on
Highway No. 82. The collision occurred about dark and dur-
ing a heavy thunderstrom. The log truck, a battered and
beaten 1968 model Chevrolet with no tail lights, was owned
and operated by appellant Moses Newton. Appellee brought
this action against appellant Moses Newton and appellant
Bill Fitzgerald, a contractor or timber dealer for Georgia
Pacific Corporation. The theory of liability of appellant Bill
Fitzgerald was based upon the allegation that he was
negligent in contracting with appellant Moses Newton
because Moses Newton was an incompetent contractor to
haul logs. The jury found the issues in favor of appellee and
assessed the damages at $155,000.

To understand Fitzgerald’s contention that he is entitled
to a directed verdict because Newton was not an independent
contractor, it is necessary to understand the method
employed by Georgia Pacific Corporation to obtain a supply
of logs for the use of its paper mill operations. The record
shows that Georgia Pacific Corporation does not purchase
logs directly from the people who actually cut and deliver the
logs. Instead Georgia Pacific contracts with a number of peo-
ple such as appellant Fitzgerald to supply Georgia Pacific
with logs. The contract covers logs that are cut from lands
owned by Georgia Pacific and lands of other owners generally
through deals made by the contractor or dealer such as-
Fitzgerald. The contractor or dealer in turn either contracts
or employs producers-to cut the logs from the designated
areas at so much per cord. When the producer hauls the logs
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to the mill, the loaded truck is weighed unloaded, and then
weighed again by Georgia Pacific. Georgia Pacific issues a
ticket to the producer showing the number of cords of wood
delivered, the contractor for whom the producer is working,
and the zone from which the wood-is cut: The producer in
turn presents the ticket to the dealer and receives a check
from the dealer for the cords of wood delivered at the price
the dealer is paying for pulpwood. The price paid for
pulpwood by the different dealers is generally the same and is
generally known throughout the area. The dealer makes his
profit between the price he pays for each cord and the
amount per cord that Georgia Pacific pays him. The price
that the dealer receives from Georgia Pacific is not a general
known fact. Fitzgerald had four regular producers with
whom he contracted to cut the logs from the areas he had
marked and designated. However, appellant Newton was not
among Fitzgerald’s regular producers.

The record shows that Moses Newton does not cut logs
from lands marked and designated by Fitzgerald or any of the
other contractor dealers. Newton makes his own
arrangements with a landowner to cut logs and when he gets
a load ready to go, he hauls the logs to Georgia Pacific’s mill.
The only reason Newton has any contact with Fitzgerald is
that Georgia Pacific will not accept the logs unless they are
credited to a contractor or dealer. Over the years Newton has
called out the name of Fitzgerald or C. P. Johnson, another
contractor dealer. Fitzgerald does not know that Newton is
hauling logs until Newton presents his ticket for payment.
During the calendar year 1975, Newton delivered four loads
of logs (one-on 9/18/75, two on 11/18/75 and one on
11/14/75). Newton hauled one load on January 12, 1976 and
had hauled one load prior to noon on March 4, 1976.
Appellee Clark was injured on March 4, 1976 when Newton’s
truck blew up on the Ouachita River Bridge while attempting
to deliver the second load. Newton finally delivered the latter
load to the mill on March 6, 1976. Fitzgerald paid the tickets
for the delivery of each load when the tickets were presented.

Based upon the foregoing record the trial court should
have directed a verdict for Fitzgerald for we agree with
appellant Fitzgerald that Newton was not an independent
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contractor — i.e. Newton was a supplier of logs as far as
Fitzgerald was concerned, Restatement of Agency §14K. In
other words, Newton was not hired to perform services for
Fitzgerald. Rather at the time of the collision between
appellee Clark and Newton’s truck, the logs belonged to
Newton and Fitzgerald had no obligation with respect to the
logs until such time as the logs were delivered to the mill and
Newton selected Fitzgerald as the contractor dealer to receive
credit for the logs delivered.

For still another reason, we agree with appellant Fitz-
gerald that he was entitled to a directed verdict—i.c. there
is no evidence that Moses Newton was an inocompetent con-
tractor, even if we assume that Moses Newton was an inde-
pendent contractor. The proof shows that Newton had been
engaged in cutting and hauling pulpwood most of his life.
Newton had hauled logs under the same arrangement for two
or three years and had been paid by Fitzgerald and so far
as the record shows without incident. Appellee to avoid our
holding in Western Arkansas Telephone Company v. Cotton, 259
Ark. 216, 532 S.W. 2d 424 (1976), contends that there is no
testimony or other evidence revealing that Fitzgerald’s past
experience with Newton had been successful or even satisfac-
tory. In attempting to avoid the holding in Western Arkansas
Telephone Co. v. Cotton, supra, that a contractor cannot be held
liable on the theory of negligent selection of an independent
contractor where the contractor had had previous successful
experience with the independent contractor, appellee wishes
to place the burden of proof upon appellant Fitzgerald of
showing that the previous experience was successful.
However, the burden of proof was upon appellee to prove that
Fitzgerald either knew or should have known that Newton
was incompetent in some manner and that his injuries arose
out of that characteristic which rendered Newton incompe-
tent to do the work and appellee by a mere showing of prior
expereince between the contractor and the independent con-
tractor cannot shift the burden of proof to the contractor to
show that the prior experience was successful — i.c. the
burden was upon appellee to show that such prior experience
was other than successful. Furthermore, with respect to the
particular characteristic of Newton, which appellee contends
made Newton incompetent — i.c. the awareness of Newton
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regarding proper emergency procedures on the highway —
there is a dispute in the evidence as to whether Newton put
out the proper warning devices. The fact that the jury found
Newton negligent with respect to this particular incident does
not raise a presumption that Fitzgerald had notice or
knowledge that Newton was incompetent with respect to his
obligations of displaying emergency warnings.

Moses Newton has also appealed contending that the
trial court erred in permitting appellee to show that a blood
test ordered by a State Policeman pursuant to Ark. Stat. Ann.
§ 75-1045(c)(2) could be introduced without complying with
The requirements of Ark. Stat. Ann. § 75-1045(c)(2) — t.e.
that the blood was withdrawn under the supervision of a
licensed physician and that the testing method had been ap-
proved by the State Health Department.

The record shows that after leaving work at 5:00 p.m.
appellee had consumed one beer with his brother. Just before
the collision, appellee had been to a package store to obtain
some additional beer. He admits that upon leaving the
package store, he had opened one can of the beer for the pur-
pose of drinking the same. The record does not show what
part, if any, of the last can was consumed. However, the
medical technologist, George-Roberts, who performed a test
on the blood allegedly drawn from appellee, at the request of
the State policeman, testified that it contained 0.0% of
alcohol.

To uphold the action of the trial court in admitting the
blood test, appellee contends that the provisions of Ark. Stat.
Ann. § 75-1045 (c)(2) supra, are solely for the benefit of the
driver and that the driver of the automobile can waive the
requirements as to the method of withdrawing the blood and
the method of testing. We disagree with appellee in his inter-
pretation of the statute. It appears to us that the re-
quirements were placed in the statute, supra, to assure the
public and the driver that they could rely upon the tests in
connection with highway safety in general. Newton, as a
member of the public, has a right to expect that such tests
ordered by the State Police will also be reliable. It follows

*
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that the trial court erred in admitting the blood test into
evidence. '

Newton also contends that the verdict is excessive but in
view of the reversals for the reasons set forth above, we need
not reach that issue.

Reversed and remanded.

HaRRis, C.J. and Hickman, ]J., would affirm.



