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Rex SUTTON v. STATE of Arkansas 


CR 78-150	 580 S.W. 2d 195 

Opinion delivered April 30, 1979

(In Banc) 

APPEAL & ERROR - ALLEGATION IN BRIEF OF PREJUDICIAL REMARK BY 
TRIAL JUDGE NOT REPORTED IN RECORD - EFFECT. - The 
Supreme Court will not presume that a prejudicial remark was 
made by the trial judge and declare it reversible error merely 
because of an allegation to that effect in appellant's brief, where 
the alleged remark is not a part of the record, there was no ob-
jection to it, no motion for a new trial, no bystander's bill, nor 
was any other procedure followed whereby the allegation might 
have been brought to the attention of the trial court for a ruling 
thereon. 

Appeal from Jackson Circuit Court, Andrew G. Ponder, 
Judge; affirmed. 

Appellant, pro se. 

Steve Clark, Atty. Gen., by: Ray Hartenstein, Asst. Atty. 
Gen., for appellee. 

DARRELL HICKMAN, Justice. Rex Sutton was convicted of 
theft by deception and obtaining a signature by deception in 
violation of Ark. Stat. Ann. §§ 41-2203 and 41-2213 (Repl. 
1977), respectively. He was sentenced to one year on the first 
charge and six months on the second charge, the sentences to 
be served concurrently. 

Sutton represents himself on appeal and his argument is 
that the trial judge made a comment which was prejudicial to 
his case. In response to a question from the jury foreman who 
requested further directions, it is alleged that the trial judge 
said, "In a case like this where there is obvious guilt, a jury 
has wide latitude . . . . 

That alleged comment is not in the certified record. Even 
if we accept Sutton's allegations and proffered "supplemental 
record", there was no objection by the experienced trial
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lawyer representing Sutton; there was no motion for a new 
trial wherein it might have been proper to offer an alleged 
tape recording of the court's comment. There is no com-
pliance with Ark. Stat. Ann. § 27-2127.11 (Repl. 1962) which 
authorizes settlement of a record that is not stenographically 
reported. Also, a bystander's bill of exceptions is a method to 
properly make a record where none exists. That method was 
not utilized. See Graham v. State, 264 Ark. 489, 572 S.W. 2d 
385 (1978). 

In other words, we essentially have the appellant's state-
ment in his brief that the remark was made.. 

Since that remark is not a part of the record, we cannot 
declare it reversible error, as it would be. We will not 
presume it was made. 

Affirmed. 

PURTLE, J., dissents. 

JOHN I. PURTLE, Justice, dissenting. I cannot refrain 
from expressing my rather strong dissent from the majority in 
this case, although I am sure the majority of the Court in-
tends to do no real injustice and, no doubt, believe they are 
upholding the law. They are in fact disregarding the con-
stitutional rights of a citizen of the State of Arkansas and 
sending him to prison on a failure to comply with a 
procedural rule of the Supreme Court of Arkansas. They are, 
in my opinion, straining at a gnat and swallowing a camel. 
The whole basic system of our Republic is founded upon the 
equality of all mankind and justice to all, regardless of their 
station in life or status in society. 

The Supreme Court of Arkansas promulgated its rules 
for the purpose of conducting orderly business and guiding 
the courts and lawyers in the presentation of matters before 
this Court. Our rules, generally speaking, are good rules and 
it is proper and right that they should be observed by the 
courts and the lawyers. However, it is not reasonable to 
believe that the average person would be able to understand, 
much less comply with, all of our rules. In fact, we have on 
many occasions, in the past, waived the technicalities of our
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rules, especially when a person represented himself. This is 
the least we could do in this case. The appellant has filed the 
record and a brief before this Court. Perhaps a more dis-
organized brief has never been presented to this Court. 
However, within that brief is a copy of an alleged statement 
made by the trial judge, to the jury, during their deliberations 
on this action, which should not and cannot be allowed to 
stand if our system of justice is to prevail. When the jury ask-
ed for additional instructions the court, among other things, 
allegedly stated: 

"EVEN IN A CASE LIKE THIS WHERE THERE IS 
OBVIOUS GUILT A JURY HAS WIDE LATITUDE 

„ 

The above statement was not taken by the court reporter and 
is "outside" the record so far as the majority is concerned and 
they even cite a statute and a case to support their position. A 
hundred statutes and a hundred cases would not change my 
opinion that we are not doing justice when we fail to look at 
an error of this magnitude on the ground that it is outside the 
record. The only reason we have the statement, which is con-
sidered outside the record, is that the appellant had the 
foresight to have his cassette recorder turned on at the time 
this incident happened. Also contained within the papers fil-
ed by the appellant is a sworn affidavit by one of the jurors 
which states essentially the same thing as the part quoted 
above. The state, in its reply brief, does not contest the valid-
ity of the statement. Therefore, I am assuming it is a true 
statement. 

The state argues, in addition to the "outside the rec-
ord" matter, that no objection was made at the time this 
remark was made by the court. It is not necessary that an ob-
jection be made when an error is so grave as to deprive a de-
fendant of his constitutional rights. In the case of Bell v. State, 
223 Ark. 304, 265 S.W. 2d 709 (1954), the trial judge very in-
nocently approached the jury, during deliberations, to deter-
mine whether they wanted him to remain at the courthouse 
during the noon hour. Thereupon a series of questions was 
asked by jurors and answered by the trial judge. In reversing 
the conviction in that case, we stated:
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"We admire the candor and integrity of character of the 
trial judge, who unhesitatingly made the above and 
foregoing statement, but we cannot affirm this case and 
thereby put the stamp of our judicial approval on such 
communications between the judge and the jury, lest in 
the future such communications should be considered a 
wise course for other judges to follow." 

No objection was made in the Bell case probably for the 
reason that the lawyer did not hear the conversation. The 
same reason exists in the present case. 

Although the court may have considered he was "having 
fun" with the jury, it was not so funny to the appellant when 
he discovered what the fun was all about. I do not mean to 
imply that the trial judge intentionally made such an unwise 
statement for the purpose of having this appellant convicted. 
Nevertheless, it is a statement which a trial court cannot af-
ford to make even though it may be in fun or without any 
motive whatsoever. This may have been the very statement 
that caused the jury to return a guilty verdict in a case which 
was very weak, to say the least, from the beginning. Even 
though the judge may have been a man of outstanding 
character and adjudged by the jurors as a great jurist and 
leader, this is all the more reason why the jury was apt to 
perceive his every word as a guiding light to them in conclud-
ing the matter which was before them. 

We are dealing with an appellant who states that he has 
no money and is unable to employ counsel. Therefore, he has 
no choice but to take on his own defense in the manner in 
which he believes is suitable in obtaining justice. I would like 
to quote from page 2-C of the appellant's brief: 

"Sutton, naively secure in the knowledge that you can't 
be held guilty when you are innocent, was confident of 
justice. Now sadder but wiser, Mr. Sutton realizes that 
justice and the sum of one's available economic 
resources are rather directly related in at least some cir-
cumstances. Specifically, in this case, where an innocent 

• man seeks redress for an error not in the official record, 
which is a further miscarriage of justice."
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Few lawyers could have stated the situation more suc-
cinctly. I am sure every member of the Court fully agrees that 
justice is not reserved for only those who can afford to pay for 
it. I am sure they agree with me that every person in the State 
of Arkansas is considered to have been born equal with every 
other individual and has guaranteed unto him the rights not 
to be deprived of life, liberty or property, without due process 
of law. The fact that a person cannot hire a lawyer should not 
send him to prison. 

I feel we should have waived the formalities of Ark. Stat. 
Ann. § 27-2127.11 (1962), although it may make our jobs 
more difficult, in order to see that justice is done in this case 
and hopefully to prevent such future occurrences. I am sure 
the trial court, in looking back, would be genuinely sorry for 
having made such statement if, indeed, it was made. 
Nevertheless, I feel that, in the interest of justice, the case 
should be reversed.


