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David BRIDGER, Jr. 0. STATE of Arkansas

CR 78-153 575 S.W. 2d 155

N

Opinion delivered January 8, 1979
(Division 1)

I'RIAL — NOTICE TO DEFENDANT OF TRIAL DATE — NOTICE BY MAIL
PROPER WHERE COURT HAS JURISDICTION OF DEFENDANT. —
Where the trial court has acquired jurisdiction of a defendant, it
is customary and proper for notice of the trial date to be given

by mail.
T'RIAI. — FAILURE OF DEFENDANT TO RECEIVE NOTICE OF TRIAL
DATE — APPLICATION FOR RELIEF IN TRIAL COURT PROPER. —

Where a defendant does not receive notice of the date of trial, he
can file an application for relief in the trial court within the time
allowed for the filing. of a notice of appeal, at which time
cvidence can be heard and relief granted, if proper. |Ark. Stat.
Ann. § 43-2704 (Repl. 1977).]

Jl'l)(;MliN'l"S — DEFENDANT’S FAILURE TO APPEAR FOR TRIAL —

JUDGMENT AGAINST HIM PROPERLY ENTERED. — Where a defend-
ant’s case has been remanded for a new trial and defendant is
notified by mail of the trial date but fails to appear, it is proper
for the trial court to enter a judgment against him.

APPEAL & ERROR — RECORD — CONTRADICTION OR SUPPLEMEN-
TATION OF RECORD IN BRIEFS IMPROPER ON APPEAL. — On appeal
to the Supreme Court, the record cannot be contradicted or
supplemented by statements made in the briefs.

Appeal from Johnson Circuit Court, John Lineherger,

Judge by Assignment; aflirmed.
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Appellant, pro se.

Bill Clinton, Atty. Gen., by: Jesse L. Kearney, Asst. Atty.
Gen., for appellee.

GrorGE Rosk Smirh, Justice. The appellant Bridger was
convicted in the Clarksville municipal court of driving while
under the influence of intoxicants. On appeal to the circuit
court he was again found guilty. This is the second appeal to
this court, both appeals having been conducted pro se by
Bridger. who is not a lawyer. On the first appeal, in an un-
published opinion, we reversed the judgment because of an
error in the admission of evidence and remanded the case for
further proceedings.

After the remand the circuit clerk, by a letter dated Ap-
ril 20, 1978, notified Bridger that the case would be heard at
9:00 a.m. on May 17, 1978. On that date Bridger failed to
appear in court. The State called the circuit clerk as a
witness, who testified that the notice had been sent to Bridg-
er by mail and that the letter had not been returned. The
court found that Bridger had wilfully failed to appear, di-
rected that his bond be forfeited, and reinstated the judg-
ment of the municipal court. The circuit court’s judgment
was entered on May 31. Bridger. without seeking relief in the
trial court, filed his notice of appeal on Jjune 27. In his
five-sentence pro se brief in this court Bridger states that he
did not receive personal or constructive notice of the hearing
and that as a result of that omission the order of dismissal
has deprived him of due process of law and equal protec-
tion.

When, as here, the trial court has acquired jurisdiction
of the defendant, it is customary and proper for notice of the
trial date to be given by mail. If Bridger did not receive notice
of the date of trial he could have filed an application for relief
in the trial court within the time allowed for the filing of a
notice of appeal. Ark. Stat. Ann. § 43-2704 (Repl. 1977)
Evidence could have been heard, and relief could have been
granted if proper. Instead, Bridger (who, as we have said, is
not an attorney) elected to file only a notice of appeal. Ac-
cording to the record, judgment was properly entered upon
his failure to appear for trial. Of course, the record cannot be
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contradicted or supplemented by statements made in the

briefs. Owing to Bridger's failure to pursue his available

remedy in the trial court he is not entitled to relief here.
Affirmed.

We agree. Harris, CJ., and Byrp and Purtik, JJ.




