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1. APPEAL & ERROR — SUBSTANTIAL EVIDENCE — AFFIRMANCE ON
APPEAL. — If there is any substantial evidence to support a
jury’s verdict, the Supreme Court will affirm, while if the
evidence is deficient or insubstantial, the Court is duty bound to
reverse.

2. JURY — TESTIMONY OF WITNESSES — JURY NOT BOUND TO ACCEPT
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TESTIMONY OF INTERESTED WITNESSES AS UNDISPUTED. — Where
the only witnesses having personal knowledge of the cir-
cumstances resulting in a collision were interested in the results,
the jury was not duty bound to accept either party’s testimony
as being undisputed, but a fact question was presented for
resolution by the jury.

3. JURY — CREDIBILITY OF WITNESSES — POSITION OF JURY TO JUDGE
CREDIBILITY SUPERIOR TO THAT OF APPELLATE COURT. — A jury
has an opportunity to hear the witnesses and observe their de-
meanor and conduct, and is therefore in a better position to
judge the credibility of the witnesses than the appellate court.

4. JURY — RIGHT TO BELIEVE OR DISBELIEVE WITNESSES — DUTY TO
RESOLVE CONFLICTS IN TESTIMONY. — A jury has the unfettered
right to believe or disbelieve all or any part of the testimony of
either party and the further duty to resolve any conflicts or in-
consistencies, whether real or apparent.

5. APPEAL & ERROR — REVIEW OF VERDICT — EVIDENCE CON-
SIDERED IN LIGHT MOST FAVORABLE TO SUCCESSFUL PARTY. — In
reviewing a verdict, the Supreme Court is to consider the
evidence in the light most favorable to the party successful
below.

6. INSTRUCTIONS — JUSTIFICATION FOR GIVING INSTRUCTION CON-
CERNING INTERVENING PROXIMATE CAUSE — WHAT CONSTITUTES.
— Where appellee testified that after looking into his vehicle’s
rear view mirror and seeing no other vehicle coming, he switch-
ed on his left turn signal and pulled into the left lane of the inter-
state because traffic was backing up ahead of him, whereupon
an automobile ahead of him crossed into the left lane and
stopped suddenly, causing him to apply his brakes suddenly
and slide into the automobile, appellant thereafter striking him
from the rear, the trial court was warranted in giving AMI 503,
concerning intervening proximate cause, along with AMI 501
instructing the jury that if two or more causes work together to
produce damage, then the jury may find that each of them was a
proximate cause.

7. INSTRUCTIONS — INSTRUCTION REGARDING SUPERIOR RIGHT OF
FORWARD VEHICLE — GIVING OF INSTRUCTION NOT ERROR UNDER
CIRCUMSTANCES. — Under the facts in the case at bar, the trial

court did not err in giving AMI 902 regarding the superior right
of a forward vehicle, particularly in view of the fact that
appellants’ objection to this instruction was general rather than
specific.

8. INSTRUCTIONS — FAILURE TO OFFER EXPLANATION WHY INSTRUC-
TION DOES NOT ADEQUATELY STATE THE LAW — EFFECT. — There
is no merit to appellants’ contention that AMI 901 should have
been modified where appellants offered no explanation why the
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instruction did not adequately state the law.

9. INSTRUCTIONS — GIVING OF APPLICABLE ARKANSAS MODEL
INSTRUCTIONS — REQUIREMENTS CONCERNING. — When an
Arkansas Model Instruction is applicable in a case, it should be
used unless the trial judge finds that it does not accurately state

. the law, and in the event it is not used, the trial judge is required
to state his reasons for refusal.

10. EVIDENCE — TESTIMONY CONCERNING INSURANCE COVERAGE —
NO REVERSIBLE ERROR UNDER CIRCUMSTANCES. — Where an
appellant voluntarily responded to a question on cross-
examination as to how much he owed on his tractor-trailer by
stating that the insurance company had paid off his debt on it to
the finance company, there was no reversible error where no
motion for a mistrial was made and where the court granted
appellants’ request for a cautionary instruction admonishing
the jury to disregard the response relating to the insurance com-

pany.

Appeal from Crittenden Circuit Court, Gerald Pearson,
Judge; affirmed.

Thomas G. Montgomery, for appellants.
Hale, Fogleman & Rogers, for appellees.

GEeorGe HowaRrp, JRr., Justice. This is an appeal from a
Jjury verdict, in an action by appellants claiming $16,450.00
for property damage to a 1973 Peterbilt tractor-trailer and
$15,000.00 for personal injury, apportioning the negligence of
appellants at 60% and appellee at 40%, resulting in no
recovery for appellants.

For reversal, appellants have tendered the following
points:

1. The evidence was insufficient to support the jury
verdict in favor of the appellees.

2. The trial court erred in instructing the jury on
AMI 503 (intervening proximate cause) under the facts
of the case.

3. The trial court erred by instructing the jury on
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AMI 902 (superior right of forward vehicle) under the
facts of the case. :

4. The trial court erred in refusing to give the
appellants’ proposed modification to AMI 901 (com-
mon law rules of the road). .

5. The trial court erred in overruling the appellants’
objection to appellees’ violation of the collateral source
rule.

The pertinent facts for a resolution of the issues are:

On January 8, 1975, appellant Boyd was driving a
tractor-trailer rig, which was owned by appellant, Joseph
Smith, in the inside lane, or the left-hand lane, of the east-
bound traffic on Interstate Highway 55 east of West
Memphis, Arkansas, while appellee, Charles Reddick, was
operating a tractor-trailer rig in the right-hand lane, or the
outside lane, of the eastbound traffic. According to Boyd,
Reddick changed from the right lane to the left lane without
signaling and then immediately applied his brakes causing
the two vehicles to collide. On the other hand, Reddick
testified that he had changed lanes to pass a slower moving
automobile, which also changed lanes about the same time
and the driver immediately applied her brakes causing Red-
dick to stop suddenly causing his tractor-trailer to strike the
automobile in the rear; that within a matter of seconds,
Boyd’s tractor-trailer struck the rear of Reddick’s tractor-
trailer.

Appellee Reddick testified that the driver of the
automobile left the scene immediately, but the impact
between his tractor-trailer and the automobile broke the rear
tail light assembly of the automobile and fragments of the tail
light assembly were left on the bumper of his truck and on the
surface of the highway. Appellant Boyd corroborated this by
stating that he did see fragments of a tail light assembly as
testified to by Reddick, but he did not see the automobile
change lanes. Boyd also disputed the testimony of Reddick to
the effect that after the impact of his tractor-trailer with the
automobile, appellee Reddick removed his seat belt, opened
the door of the cab of the truck and was in the process of exit-
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ing the truck before the impact of Boyd’s tractor-trailer with
the rear end of Reddick’s tractor-trailer.

Appellants’ points for reversal shall be discussed in
seriatim.

L.

Here, appellants contend that the evidence is insufficient

to support the jury’s verdict in that it is undisputed that

_appellant Boyd was in the left hand lane at all times, prior to,

‘during and after the collision, and that appellee Reddick has

admitted changing lanes, and that this conduct was-the dir-
ect and proximate cause of the accident.

It is well settled that if there is any substantial evidence
to support a jury’s verdict, this Court will affirm, while on the
- other hand, if the evidence is deficient or insubstantial, we are
duty bound to reverse. But from this record before us, we can-
not say that the evidence is not substantial, but on the con-
trary, is substantial and accordingly, we find no error. It
must be remembered that Boyd and Reddick were the only
witnesses having personal knowledge of the circumstances
resulting in the collision. Both of these parties were interested
in the results. Consequently, the jury was not duty bound to
accept either party’s testimony as being undisputed. Indeed,
a fact question was presented for resolution by the jury. The
jury heard the witnesses, observed their demeanor and con-
duct on the witness stand and, therefore, were in a better
position to judge the credibility of the witnesses. The jury had
the unfettered right to believe or disbelieve all or any part of
the testimony of either party and had the further duty to
resolve any conflicts or inconsistencies, whether real or ap-
parent. Moreover, it must be remembered that in reviewing a
verdict, we are to consider the evidence in the light most fav-
orable to the party successful below.

IL.

The trial court gave the following AMI 503 instruction
concerning intervening proximate cause:

“If, following any act or omission of a party, an
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event intervened which in itself caused any damage,
completely independent of the conduct of that party,
then his act or omission was not a proximate cause of
the damage.”

Appellants objected to the instruction on the grounds
that the proof in the case is inconsistent with the intervening
proximate cause theory.

Appellants also argue that appellee Reddick was clearly
negligent in the occurrence and that the jury assessed him
40% negligent; and that inasmuch as Reddick was negligent
and that since the third party, if-any, is not a party to the ac-
tion, the trial court committed prejudicial error in allowing
the jury to be instructed on intervening proximate cause.

We are persuaded that the proof in the case warranted
the trial court in giving the instruction on intervening proxi-
mate cause. Reddick testified that he changed from the right
lane to the left lane because traffic was backing up ahead of
him; and that he looked into his rear view mirror and didn’t
see anything, switched on his left turn signal and proceeded
from the right lane to the left lane; that a vehicle driven by a
lady, ahead of him, suddenly changed from the right lane to
the left lane and stopped suddenly. He also testified that he
applied his brakes and his tractor-trailer slid into the rear of
the automobile; that he put on his emergency parking, un-
fastened his seat belt, opened his left door, and then placed
his left foot out of the door in order to exit the cab of his vehi-
cle when he felt the impact of Boyd’s tractor-trailer striking
the rear of his tractor-trailer. On the other hand, Boyd
testified that Reddick suddenly changed from the right lane
to the left lane without giving a signal and that the right front
corner of his tractor-trailer struck the left rear corner of Red-
dick’s tractor-trailer.

Appellants cite our case Gatlin v. Cooper Tire & Rubber
Co., 252 Ark. 839, 481 S.W. 2d 338 (1972), in support of their
argument that the instruction on intervening proximate cause
was improper. We do not perceive Gatlin v. Cooper Tire &
Rubber Co., supra, as being applicable here. In Gatlin, the trial
court gave the following instruction:
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*“Cooper Tire & Rubber Co. is in no way responsi-
ble to the plaintiff for any negligence of his employer,
Oaklawn Farm, Inc., or any other third party which
might have caused the accident for which he seeks to
recover his damages. If you find that the claimed in-
juries of the plaintiff were the proximate result of the
negligence of Oaklawn Farms, Inc., or any third party,
then you must find for the defendant, Cooper Tire &
Rubber Co.”

In finding that the trial court committed error in giving
this instruction, we stated that it was a binding instruction
which did not make clear that the third party’s negligence
must be the sole proximate cause before a verdict for a de-
fendant was required. We further emphasized that the
negligence of a third party, not a party to the lawsuit, is no
defense unless it is the sole proximate cause of the asserted
damages and a plaintiff may recover, if the negligence of the
named defendant was a contributing cause.

In the instant case, the trial court in addition to giving
instruction AMI 503, also gave AMI 301, AMI 303 and AMI
501, the latter stating in part as follows:

“This does not mean that the law recognizes only
one proximate cause of damages. To the contrary, if two
or more causes work together to produce damage, then
you may find that each of them was a proximate cause.”

It is clear that the jury was told that an intervening event
completely independent of appellee Reddick’s conduct which
in itself caused any damage, then the act or omission of
appellee Reddick was not a proximate cause of the damage;
and the jury was further instructed that if the action of the
third-party driver was not an intervening act completely in-
dependent of appellee Reddick, they could find more than
one proximate cause of the damage and, if they found it, they
might find that each cause was a proximate cause of the dam-
age. We are convinced that the trial court properly instruct-
ed the jury on the question of intervening proximate cause
and that it was within the province of the jury to determine
whether appellee Reddick’s conduct was a substantial factor
in producing the damage complained of and whether a



678 Boyp & SmitH ». REppick & Twist [264

reasonable man would have foreseen the possibility of the
alleged intervening act.

We have reviewed Rhoads v. Service Machine Co., 329 F.
Supp. 367 (E.D. Ark. 1971), and conclude that the posture of
the court relative to law on intervening causes as being
foreseeable to the original actor or where his conduct sub-
stantially increases the likelihood of the occurrence does not
conflict with the position that we take in this case.

I11.

In an effort not to unduly prolong this opinion, we deem
it sufficient to state that we have reviewed appellants’ argu-
ment to the effect that the trial court erred in giving instruc-
tion AMI 902 regarding the superior right of a forward vehi-
cle and under the facts of this case, we find that the trial court
did not err. Moreover, we are persuaded that appellants’ ob-
jection to this instruction was in the nature of a general objec-
tion to the form of the instruction rather than a specific one.

Iv.

Here, the trial court gave instruction AMI 901 without
modification. Appellants sought to modify paragraph c in-
cluding the following:

“It is not to be supposed that a driver of an
automobile is required to drive at a rate of speed at all
times as would enable him to stop immediately at any
given time.”’

Appellants argue that “without the modification, a jury
is free to apply the common misconception that one is also at
fault if he strikes another from the rear, it is particularly un-
fair in its application to the facts of this case.”

Appellants offered no explanation why instruction AMI
901 did not adequately state the law. We have emphasized
that when an AMI instruction is applicable in a case, it shall
be used unless the trial judge finds that it does not accurately
state the law and in the event it is not used, the trial judge is
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required to state his reasons for refusal. See: Vangilder v. Faulk,
244 Ark. 688, 426 S.W. 2d 821 (1968).

V.

Finally, appellants argue that during the cross-examina-
tion of appellant Smith, counsel for appellee was permitted to
question appellant with regard to how much was owed on the
tractor-trailer to the finance company. As a consequence of
the inquiry, the witness voluntarily responded that the in-
surance company ‘‘paid some money on it, paid it off.”

Appellants objected and requested a cautionary instruc-
tion to the jury which the court gave admonishing the jury to
disregard the response relating to the insurance company in
view of the fact the money paid by the insurance company
was not relevant or material in considering its verdict. It is
obvious that the trial court acted in accordance with
appellants’ request. There was no motion for a mistrial and,
accordingly, we find no error.

Affirmed.

We agree. Harris, C.J., and GEorGE Rose SmiTH and
Hovr, JJ.



