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McDanier v. Missourt StaTe LiFe Insuraxce CoMPANY.
4-2622
Opinion delivered July 4, 1932,

INSURANCE—CONSTRUCTION-—Where an insurance policy in unam-
biguous terms provided that the date of the policy should be the
date from which extended insurance should be computed, the
courts have no right by construction to give the policy a different
meaning.

Appeal from Poinsett Cireuit Court; Neil Killough,
Judge ; affirmed.

STATEMEXT BY THE COURT.

Ross L. McDaniel sued the Missouri State Life In-
surance Company to recover the sum of $1,000, alleged to
be due upon a policy of life insurance.

The insurance company issued a policy for $1,000
on the joint lives of Ross L. MeDaniel and Sadie T. Mec-
Daniel, conditioned to pay the survivor upon proof of
death of either the sum of $1,000. The policy was dated
September 11, 1928. It was not delivered until October
-5, 1928, at which time the first premium was paid. The
second premium was paid October 10, 1929, and no other
premium was ever paid. Sadie T. McDaniel died June 4,
1931, and proof of death was duly made.

The application for the insurance was dated Septem-
ber 4, 1928, and was made a part of the contract for in-
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surance. The only clause material to the issue presented
in the present case reads:

¢(1) If the first premium is paid in cash at the
time this application is made, and this application 18
thereafter approved by the company for the amount, on
the plan, and in accordance with the terms of this applica-
tion, the insurance will be in force from the date of such
approval; and the first policy year shall, unless other-
wise requested, begin with the date of such approval.

“(2) If the first premium is not paid in cash at
the time the application is made, or if a policy different
from the one described in the application is issued, the
insurance shall not take effect until the first premium
thereon has actually been paid to and accepted by the
company, or its duly authorized agent, and the policy
delivered to and accepted by me during my life and good
health; but in that event the policy shall bear the date of
its issuance, and all future premiums shall become due
on such policy date, and all policy values and extended
insurance shall be computed therefrom.”’

The policy itself provides that the insurance is
granted in consideration of the application therefor and
the payment in advance of $28.62, which is the premium
for the first year’s insurance ending on the 11th day of
September, 1929. 1t also provides that the insurance
will be continued thereafter upon the payment of the
annual premium on or before the 11th day of September
in every year during the continuance of the policy. A
grace period of thirty-one days was granted for the pay-
ment of every premium after the first during which the
policy shall continue in force. The policy also contains
a clause that after two full years’ premiums have been

pald upon default in payment of any subsequent pre- .

mium, and at any time within the grace period following,
the insured may exercise any one of certain enumerated
optlons One of them was for extended insurance, which,
in the present case, would be for eight months,
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The court directed a verdict in favor of the defend-
ant; and, from the Judgment 1ende1ed the plaintiff has
appealed

Ivan McMullin and Baker & Gautney, t01 appellant

Allen May,J R. Burcham, Charles Frierson, Jr., and
Chas. D. Frierson, for appellee

Harr, C. J., (after stating the facts). The correct-
ness of the judgment depends upon the construction to
be placed upon the policy in connection with the appli-
cation for it. The application was dated September 4,
1928, and the date of the policy was September 11, 1928.
The policy was not delivered nor the premium paid. until
October 5, 1928. The premiums for the first and second
years were paid. If the eight months extended insur-
ance is to be counted from the date of the policy, Septem-
ber 11, 1930, it would expire on May 11, 1931, which was
before the death of Mrs. McDaniel on June 4, 1931. If,
however, the extended insurance is to be counted from the
delivery of the policy, which did not take place until the
payment of the premium on October 5, 1928, then the
insured would have one year thereafter with a grace
period of thirty-one days in which to pay the second pre-
mium. Thus it will be seen that the policy lapsed if the
extended insurance period is to be counted from the date
.of the policy; and it would be in force at the time of the
death of Mrs. McDaniel if it is to.be counted from the
date of the delivery of the policy.

It is sought to reverse the judgment upon the well-
settled doctrine in this State, as well as elsewhere, that,
where there are two inconsistent clauses in a pohcy of
insurance, that one should be adopted which is more
favorable to the insured. The reason is that policies of -
insurance are written on forms prepared by the insur-
ance company, and the insured has no voice whatever in
their preparation. Travelers’ Protective Insurance As-
sociation of America v. Stephens, ante p. 660.

As will be seen from our statement of facts, tlie
policy itself provides that the first year’s insurance will
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~end on the 11th day of Sgptember, 1929, and the insur-
-ance will be continued npon the payment of the annual
premium of $28.62 on the 11th day of September in every
year during the continnance of the policy. It is earnestly
insisted that this provision of the policy is inconsistent
-with.the clause of the application copied in our statement
of facts. It provides that if the first premium is not
paid-in cash at the time the application is made, the in-
surance shall not take effect until the first premium
thereon- shall be actually paid to and accepted by the
company during the life and good health of the insured.
In making this contention, reliance is placed upon
the cases cited in the brief and upon case notes to 6 A. L.
R., at page 774, and to 32 A. L. R., at page 1253. The
case notes cited recognize a division in the authorities
on this point. We do not deem it necessary to review
them, however, for we are of the opinion that there is
no ambiguity ‘whatever when the whole of the provision
of the application is considered. As we have just seen,
it provides that, if the first premium is not paid in cash
at the time the application is made, the insurance shall
not take effect until the first premium has been paid to
and accepted by the company or its duly authorized agent,
‘and the policy delivered to and acc¢epted by the insured
during the life and good health of the insured. The pro-
‘vision, however, contmues as follows, “but in that event,
the policy shall bear the date of its issumance, and all
future premiums shall become due on such pohcs date,
and all policy values and extended 1nsurance shall be

- computed therefrom.’’ - -
. The language quoted is plain and unambiguous. It
is true that the policy itself would not take effect until
it was delivered to the insured, and the first premium
was paid by him while in good health. If the insured
should die prior to the delivery of the: pohcy, liability
under the policy would not attach. But the insured, by
'agreemv that the policy should bear the date of its issu-
anee in the same clause and_ that all future premiums
should become due on such pohcy date and all extended
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insurance should be compujed therefrom, in express
terms, about which there could be no mistake, fixed the

. "date of the policy as the date from which the extended

insurance should be computed. - The parties were capable
of contracting, and made a contract plain and unambigu-
ous In its terms, and courts have no right by construe-
tion to give it a different meaning. McCampbell v. New
York Life Company, 288 Fed. 465, certiorari denied in
262 U. S. 759.

The judgment of the circuit court was therefore cor-
rect, and it will be affirmed.




