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Rice GrowEers’ CrREDIT CORPORATION v. WALKER.
Opinion delivered May 2, 1932.

1. 'PAYMENT—NOTE OR BILL OF THIRD PERSON.—Where a creditor re-
ceives from his debtor the note or bill of a third person, the
presumption is that he takes it by way of security.

2. PAYMENT—NOTE OR BILL OF THIRD PERSON.—The acceptance by a
creditor of the note or bill of a third party does not discharge
the debtor, and, in the event the instrument is not paid, the debtor
remains liable for the debt.

3. BILLS AND NOTBS—PRESENTMENT OF DRAFT FOR PAYMENT.—A draft
must be presented for payment within a reasonable time, depend-
ing on the circumstances of the particular case.

4, BILLS AND NOTES—NOTICE OF PROTEST OF DRAFT.—A draft payable
30 days from April 11 was properly presented for payment on
May 13 following, and notice of protest was properly given to the
drawer on the following day.

"Appeal from Arkansas Chancery Court, Northern
District; Harvey R. Lucas, Chancellor; reversed.

STATEMENT BY THE COURT

Appellant brought this suit in equity against appel-

lee to obtain judgment for an amount alleged to be due
it and to foreclose a mortgage on a rice crop and on cer-
tain chattels to secure said debt. Appellee claimed that
he had paid the indebtedness, and did not owe appellant
anything at all. Appellee was a rice farmer, and on the
11th day of March, 1930, obtained a loan of $4,300 from
appellant to raise a rice crop. On the same day he ex-
ecuted a promissory note for the amount borrowed, and
gave a mortgage to appellant on his rice crop and other
chattels to secure the indebtedness. On the 8th day of
Awugust, 1930, appellant advanced to appellee under said
mortgage the additional sum of $700 evidenced by a
promissory note. Appellee made a payment to appellant
on said indebtedness, so that on June 10, 1931, the indebt-
edness amounted to $4,443.83. According to the evidence
for appellant on the 11th day of April, 1931, appellee
delivered to it a draft drawn by MecGill Brothers for
$4,920.29. Appellant did not agree to receive said draft
as payment, but was to hold it until due, and, if collection
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could be made, to credit appellee’s account with the
amount of the draft. The first appellant knew that the
rice on which it had a mortgage had been sold to MeGill
Brothers was when the draft was brought to it. The
draft or trade acceptance is as follows: ‘‘Thirty days
after date pay to the order of C. A. Walker & Rice Grow-
ers’ Credit Corporation $4,920.89 value received & charge
to account of To, McGill Brothers Mill, Stuttgart, Ar-
kansas. By W. N. Harris.”’

On the face of the draft the acceptance of McGill
Brothers appears. On the back of it appears the indorse-
ment of appellee and appellant. When the draft or trade
acceptance became due, it was presented for collection
through banks and was duly protested because in the
meantime MceGill Brothers had become insolvent. Notice
of protest was made in due course. Appellant has not
been paid the amount due it. There was a finding in
favor of appellee, and appellant’s complaint was dis-
missed. To reverse that decree this appeal has been
prosecuted.

M. F. Elms and W. A. Leach, for appellant.

Ingram & Moher, for appellee.

Harr, C. J., (after stating the facts). The chancery
court erred in its finding and decree. The law is well
settled that, where a creditor receives from his debtor
the note or bill of a third person, the presumption is
that he takes it by way of security. Bank of Hatfield
v. Bruce, 164 Ark. 576, 262 S. W. 665; Hume v. Indiana
Nat. Life Ins. Co., 155 Ark. 466, 245 S. W. 19.

‘ The record shows that appellant had made advances
to appellee with which to make a rice crop and took
a mortgage on the crop to secure the payment of the
indebtedness. Appellee sold the crop and delivered to
appellant an instrument called a trade acceptance on
MecGill Brothers for $4,920.89. The acceptance appears
on the face of the instrument, but the amount was not
paid because, before it became due, McGill Brothers, on
whom it was drawn, became insolvent. According to the.
evidence of appellant, the draft or trade acceptance upon
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McGill Brothers was not received by it as an absolute
payment. The source of payment provided having proved
unproductive, appellant had the same recourse upon ap-
pellee as it had in the beginning. There is no evidence
that appellant intended to release appellee. The draft or
trade acceptance npon McGill Brothers and their accept-
ance were equivalent in legal effect to the receipt by ap-
pellant of a bill or note of McGill Brothers drawn to the
order of appellant. : :

In 4kin & Company v. Peters, 45 Ark. 313, it was
- held that the acceptance by a creditor of the note or
bill of a third party for his debtor’s debt does not dis-
charge the debtor, unless so specially agreed by the
party. In discussing the question the court said ‘‘ Prima
facie such an instrument is conditional, not absolute pay-
ment. It gperates only as a collateral security. It does
not take the.place of the debt, but is placed in the hands
of the creditor to make him safe. And, in the event of
the nonpayment of the security, the debtor remadins
liable for his own debt. If the transaction has any great-
er efficacy—as of course it may have by special agree-
ment of the parties—it is for the debtor to show it.
Extinguishment of his own debt does not follow as a con-
sequence, unless that was a part of the contract.”

It is also insisted that the draft was not presented
when due and notice given of the nonpayment within
the time preseribed by our Negotiable Instruments Act.
The draft was accepted for payment by McGill Brothers
on May 11, 1931. The manager of the Rice Growers’
Credit Corporation took the draft to St. Louis with him
and offered to deposit it with its bank, the Intermediate
Credit Bank of St. Louis, with which it did business.
The bank refused to accept the draft as a deposit, but
stated that they had better leave the draft with the bank
for collection. This was done. -

On the back of the draft we find the following in-
dorsements—C. A. Walker, R. B. Westbrook, Rice Grow-
ers’ Credit Corporation, by R. B. Westhrook, Sec’y; Pay
to the order of People’s Nat. Bank of Stuttgart, Ark-
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ansas; for collection and remittance Federal Interme-
diate Credit Bank of St. Louis, Mo., by Wood Netherland.

The draft was protested for nonpayment on May
13, 1931. The protest notice was mailed to C. A. Walker
at Stuttgart, Arkansas, which was his postoffice addless
The postmark shows M ay 14, 1931.

A check must be presented for payment within a
reasonable time, the question of what is a reasonable
time depending upon the circumstances of the particu-
lar case. Federal Land Bank of St. Lows v. Goodman,
173 Ark. 489,292 S. W. 659; George H. McFadden Broth-
ers’ Agency v. Keesee, 179 Ark. 510, 16 S. W. (2d) 994;
and Board of Directors of St. anczs Levee District v.
Hagan, 180 Ark. 33, 20 S. W. (2d) 314.

The draft was presented within a reasonable time
under the circumstances of this case by the bank at St.
Louis with which it was left for collection. The draft was
duly protested on the 13th day of May, 1931, and the
postmark of the protest notice was May 14, 1931. The
postoffice address of C. A. Walker was Stuttgart, Arkan-
sas, where the draft was protested and where the pro-
test notice was mailed. -This was sufficient notice of
-dishonor under our statute. Crawford & Moses’ Digest,
§ 7869.

In the application of these well-settled principles of
law, it follows that the court erred in dismissing the ap-
pellant s complaint. Therefore the decree will be re-
versed, and the cause remanded for further proceedings
in accordance with the principles of equity and not in-
consistent with this opinion. It is so ordered.



