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Keite v. Drainace District No. 7 or PoINseTT COUNT.Y.
Opinion delivered April 4, 1932.

1. DRAINS—EMINENT DOMAIN—PRIORITY OF LIEN.—The judgment of
a landowner for property taken by a drainage district held a prior
lien on the district’s revenues as against the lien of holders of the
district’s bonds. : :
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County.

2. MANDAMUS—ADEQUACY OF REMEDY.—Mandamus is the only ade-
quate remedy available to compel drainage district commissioners
to pay a judgment for land appropriated by the district.

Appeal from Poinsett Circuit Court; Neil Killough,
Judge; reversed.

C.T. Carpenter, for appellant.

Chas. D. Frierson, for appellee.

Archer Wheatley, amicus curiae.

Humpareys, J. This is an appeal from a judgment of
the circuit court of Poinsett County dismissing appel-
lants’ petition for a writ of mandamus to compel the
commissioners of Drainage District No. 7 of Poinsett
County to pay appellants’ judgment against it out of the
revenues of said distriet.

The only two questions of importance involved on
the appeal under the pleadings and testimony are: First,
whether appellants’ right to have their judgment satis-
fied out of the revenues of said district is superior and
‘paramount to liens created on said revenues for money
with which to construct levees and other improvements
incident to-said district; second, whether mandamus is
an available remedy. ' '

(1) Appellants’ judgment was obtained for the
value of lands taken by the district under the power of
eéminent domain vested in it. For a full statement of the
facts under which said Judgment was based -and the judg-
ment itself, reference is made to the case of Keith v.
Drainage Dzstmct No. 7 of Poinsett County, reported in
183 Ark. 384, 36 S. W. (2d) 59. Compensation for lands
thus approprla_ted is guaranteed by the Constitution of
1874, art. 2, § 22, which is as follows:

“‘The right of property is before and higher than any
constitutional sanction; and private property shall not be
taken, appropriated or damaged for pubhc use, without
just compensatlon therefor.”’

This provision of the Constitution is 1mpl1edly writ-
ten into and becomes a part of every mortgage, bond, or
conveyance of real estate thus acquired for the purpose
of obtaining money to make improvements incident to
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any district. The property and revenues arising there-
from by taxation or otherwise carries the burden of pay-
ing the owners for real estate thus appropnated This
rule or principle of law was announced in the case of
-Organ v. Memphis & Little Rock Railway Co., 51 Ark.
235, 11 S. W. 96, which principle finds support in the
great weight of authorlty '

The trial court found in the instant case that the
commissioners had revenues sufficient to pay the judg-
ment of appellants, but that they had been pledged to the
payment of bonds issued and sold to procure money with
which to build levies and make other necessary improve-
ments, and declared as a matter of law that the bond-
holders were preferred on account of such pledge over
the judgment obtained by appellants. The finding of
fact that there are sufficient revenues to pay the judg-
ment of appellants is supported by the weight of the testi-
mony. The finding of fact that the commissioners of the
district pledged the revenues to the payment of the
bonded indebtedness is also supported by the weight of
the evidence. The declaration of law by the court to the
effect that the bondholders’ lien on the revenues of the
district were superior to appellants’ judgment claim was
erroneous. In so declaring, the court disregarded the
constitutional guaranty, as well as the rule announced in
the Organ case, supra. Appellants’ judgment was a lien
on the revenues of the district paramount to the lien of
the bondholders. A

(2) Tt clearly appears from thls record that the
remedy now invoked is the only adequate remedy avail-
able to appellants. According to the record before us,
the remedy by execution proved fruitless and will con-
tinue to do so. The only lands owned by the district are
tax title lands that no one seems willing to buy. It is
argued, however, that mandamus will not lie against the
commissioners because it is diseretionary with- them as
to which claimants they will prefer and pay out of the
revenues. They have no such discretion. It was their
duty to pay for lands taken for the purposes of the dis-
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trict out of the revenues derived by taxation in the dis-
‘triet, under the constitutional provision quoted above, to
the exclusion of -all-claimants thereto not in their class.
On account of the error indicated, the judgment dis-
missing appellants’ petition is reversed, and the cause is.-
remanded with direction to the cireuit court to issue a
writ of mandamus compelling the commissioners to pay
appellants’ judgment out of the revenues of the distriect.
Syira and McHaxgy, JJ., dissent.



