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MOONEY V. TILLERY. 

Opinion delivered March '21, 1932. 
1. APPEAL AND ERROR—CONCLUSIVENESS OF VERDICT.—Where the evi-

dence was conflicting as to who caused an automobile collision, 
the verdict on that question is conclusive. 

2. DEATH—DAMAGES FOR PAIN AND SUFFERING.—An award of $6,000 
for pain and suffering of decedent who died within 30 minutes 
after the collision held excessive by $2,500. 

3. DEATH—PARENTS' PECUNIARY LOSS.—In an action for death of 
a 22-year old son, evidence of pecuniary loss to the father from 
the son's death showing that he had helped in farm work and 
contributed small sums to his parents held to justify a recoverY 
of $1,500. 

Appeal from Garland Circuit Court, Earl Witt, 
Judge; modified and affirmed. 

Buzbee, Pugh & Harrison, for appellant. 
Witt & Witt, for appellee. 
MEHAFFY, J. The appellant, Ed B. Mooney, was en-

gaged in the general construction business in the city of 
Hot Springs, and owned and operated a number of auto-
mobile trucks and other vehicles. • The appellant, Floyd 
Cockrell, was employed by Mooney as a driver of an 
automobile truck. 

On June 28, 1931, Floyd Cockrell was driving a truck 
of Ed B. Mooney, on the Little Rock-Hot Springs High-
way, five or six miles from Hot Springs, and was driving 
in the direction of the city of Hot Springs. 

W. T. Tillery was driving an automobile in the op-
posite direction. There was a collision, and Andy Lee
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Wilson, who was riding with Tillery, w9.s killed, and 
Tillery's car was demolished. 
- -There was-a, judgment in. favor of Tillery_ for $350, 

a judgment in favor of the estate of Andy Lee Wilson 
for $6,000, and a judgment in favor of J. H. Wilson in his 
own right, for $1,500. This appeal is prosecuted to re-
verse these judgments. 

The evidence was in conflict as to whose negligence 
caused the collision, and the verdict of the jury on that 
question is conclusive. Appellants do not contend that 
there was not sufficient evidence to sustain the verdict 
as to negligence. They contend, however, first, that the 
evidence is not sufficient to sustain a verdict for $6,000 
for the benefit of the estate, on account of the pain and-
suffering endured by deceased. 

Appellants concede that there was evidence sufficient 
to justify a verdict for pain and suffering, but it is con-
tended that the evidence as to pain and suffering was not 
sufficient to justify a verdict in the sum of $6,000. 

Witnesses testified that Andy Wilson groaned sev-
eral times, twisted his body and shoulders, and was suf-
fering pain. Some of appellants' witnesses testified that 
he was not conscious, but, as conceded by appellants, it 
-was a question for the jury, and their finding is conclu-
sive as to pain and suffering. 

The time, however, which he .suffered was very short 
because the evidence showed that he died within thirty 
minutes or an hour after his injury. Considering the 
character of the injury and the short time that he lived 
after the injury, we have reached the conclusion that 
$6,000 is excessive, and that the evidence is not sufficient 
to sustain a verdict for more than $3,500 for pain and 
suffering, and the judgment in favor of the estate for 
$6;000 is therefore reduced to $3,500. 

It is next contended that instruction No. 3; given at 
the request of the appellee, was erroneous. Instruction 
No. 3 reads as follows : "If you believe, from a pre-
ponderance. of the evidence in- this case, that the plain-
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tiff, J. H. Wilson, as' father and administrator of the 
estate of Andy Lee Wilson, deceased, and Homer Tillery, 

Pare entitled to recover, then, in assessing the damages 
due J. H. Wilson, as administrator, you should take info 
consideration the conscious pain and sufferiag endUred 
by the deceased, Andy Wilspn, 'from the time of the • cOl-
lision, or injury, until the time:he died, if any stich pain 
and suffering has been shown by the eviderice. In aSsess-
ing the damages due to J. H. Wilson as the father of_said 
Andy Wilson, you should take into consideration the 
pecuniary loss suffered , by the father of the- deceased;- if 
any has been shown by the . evidence, resulting , from the 
death of the said Andy Wilson. In estimating this loss, 
it is proper for you tb consider the age of the deceased 
at the time he was killed, the probable duration, of 
life if he had not been killed, the probable . duration Of 
his father's life, his health, habits, occupation,.the value 
of his services.to his father, and the probable value of 
his services he would bave rendered in the future." 

One objection to instruction No. 3 was that there was 
no proof that the deceased,- Andy Wilson, contributed 
any sum to his father, or that he would in the future con-
tribute any sum to his father. 

J . H. *Wilson, father of ; the deceased, testified that 
his son helped him in his crop the biggest part of the 
time. He was 22 years old, and made his home with his 
father. .He helped in the farming, plowing corn, break-
ing land, chopping cotton,,getting wood in the- -winter 
,time, and things like , that.: He testified that his son 
-helped support him, and-:-gave him- some small sums- of 
.money, and bought some•clothes for his mother, and he 
did not charge anything for -the work he did fer his 
.father.* : 

There was therefore some substantial evidence to 
support the verdict in -favor of the father, and no evi-
dence contradicting it.	 " 

-.Appellant calls attention to 8 R. C. L., -§ 40, p. 477, 
and that section states the rule to be that any one whO is
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injured in his person may recover for loss or diminution 
of his earning capacity, but it is also stated in said sec-
tion, "nor will recovery by an infant for prospective loss 
of earnings, after he has reached- his majority, be pre-
cluded by the fact that ,he has never earned anything, 
and that no one can tell with certainty what his future 
earning capacity will ibe." 

Of course, it would be impossible to tell what con-
tributions would be made by a son to his father, but it 
may be shown to a reasonable certainty what his future 
contributions would be. 

The next case to which attention is called by the 
appellant is Hines v. Johnson, 145 Ark. 592, 224 S. W. 
989. We do not think the principles announced in that 
case have any application to the facts in this case. The 
court held in that case that, where damages are claimed 
for the death of a child incapable of earning anything 
or rendering services of any value, the value of its prob-
able future services to the parent during its minority is a 
matter of conjecture, and may be determined by the jury 
without the testimony of witnesses. The court also held 
in that case that the surviving father was the next of 
kin, and that he could recover, but'that the mother could 
not, for the loss of the child's services. 

Appellant also calls attention to the case of Inter-




urban, Ry. Co. v. Trainer, 150 Ark. 19, 233 S. W. 816. In 

that case it was held that the measure of damages to a

parent was the pecuniary value of the services during 

minority, and that, since the parent was entitled to the 

services of the minor child, the law presumes that the 

parent has incurred and suffered pecuniary loss and 

damage in the death of an infant, even before it has 

arrived at an age to render services of pecuniary value.


But this court has held that, where the evidence 

shows contributions to the parent by the son, and where 

the evidence would justify the finding of the jury that he

would contribute in the future, and that the father had a 

reasonable expectation of receiving contributions in the 

future, this evidence would justify recovery. Fordyce v.
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McCants, 55 Ark. 384, 18 S. W. 371 ; St. L., Memphis (6 
S. E. Rd. Co. v. Garner, 76 Ark. 555, 89 S. W. 550. 

The deceased in this case was 22 years old, lived 
with his parents, worked on the farm for them, did not 
receive from them any compensation for his work, and the 
jury returned a verdict for $1,500. There was substantial 
evidence to sustain the verdict, and we do not think $1,500 
was excessive. 

"Legal liability alone is not the test of the injury 
in respect of which damages may be recovered ; but the 
reasonable expectation of pecuniary advantage by the 
relative remaining alive may be taken into account. It is 
not essential to the recovery of substantial damages by 
the father of an adult son that the latter had accumulated 
property, or given pecuniary aid to the former after 
attaining his majority, other facts being proved which 
justify the conclusion of substantial loss." Sutherland 
on Damages, § 1273. 

"In case of the killing of an adult child, who is at the 
time actually rendering services, recovery may be had 
even in all jurisdictions. * * * A reasonable probability 
of pecuniary advantage from the continuance of life must 
be shown ; if it is shown, the parent may recover, if not, 
*there can be no recovery. So, where at and before the 
time of his death the deceased was not contributing to 
his parent's support, there can be no recovery." Sedg-
wick on Damages, vol. 2, p. 1117. 

The verdict in favor of the appellee for $6,000 for 
pain and suffering is reduced to $3;500, and affirmed for 
that amount. We find no other error, and the judgment 
is in all other respects affirmed.


