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QUARRY .SAVINGS BANK & TRUST COMPANY V. FIRST 

NATIONAL BANK OF DEWITT. 

Opinion delivered March 14, 1932. 
1. JUDICIAL SALES—CAVEAT EMPTOR. —Generally in judicial sales 

the rule of caveat emptor applies, by reason of which the pur-
chaser is charged with full knowledge of all the facts affecting 
the title to the lands purchased, and takes it subject to all legal 
or equitabk incumbrances. 

2. TAXATION—SUBROGATION TO STATE'S LIEN.—A mortgagee discharg-
ing the lien for taxes on the mortgaged property is not a vol-
unteer, for the reason that the payment is necessary to protect 
his interest, and ordinarily he would be subrogated to the State's 
lien for reimbursement. 

3. TAXATION—SUBROGATION.—A mortgagee who paid the taxes on 
the mortgaged property between the date of the foreclosure 
decree and the sale of the property is not entitled to reimburse-
ment from the purchaser; Crawford & Moses' Digest, § 10056, 
providing that the taxes should be discharged out of the pro-
ceeds of the sale. 

Appeal from Arkansas Chancery Court, Southern 
District; Harvey R. Lucas, Chancellor ; affirmed.



434	QUARRY SAVINGS BANK & TRUST CO. v.	 [185

FIn.sT NAT. BANK OF DEWITT. 

G. W. Botts, for appellant. 
George E. Pike,.for appellee. 
BUTLER, J. These cases were Consolidated in the 

court below for the purpose of trial, and.as  consolidated 
are here On_appeal. 

These are the facts material to the decision of the 
case.: One Luebke, to secure loans from the appellants, 
executed to each of them mortgages on identical lands, 
whieh were duly filed for record on January 29, 1919. 
Subsequent thereto, being indebted to appellee bank, he, 
executed a mortgage on the same lands to it, subject to ., 
the first mortgages, to secure it therefor. All of these: 
debts remaining unpaid, appellants brought their several.. 
suits on March 2, 1929, for judgment on their debt and 
for foreclosure of the mortgage securing them. A decree 
was rendered in this suit on March 30, 1929, and on - 
May 3d, following, the lands were sold by virtue of the 
decree and purchased by the appellee for the debts and 
interest named in the •ecree and the costs that had 
accrued.• 

Between the date of the decree of foreclosure and 
the date of the sale and purchase of the lands iby appel-
lee, appellant Paid, to-wit, on April 13, 1929, the taxes on 
the lands Which had become due Janunr3 .T 1 prededing in 
the ' sum of $331.87. 

The report of the sale was duly made, and the sale 
confirmed, and a commissioner's deed executed and ap-
proved in -open court on Juhe 10, 1929, by- the terms of • 
which deed the lands were-conveyed to the Appellee 
consideration of the paYthent of the debt, interest and 
costs aforesaid. 

On the 29th day of September, 1929, the' appellants 
brought this suit against the appellee to • recoVer".the 
amounts of taxes paid by them as aforeSaid and asked 
that they have a lien declared on the lands for the pay-
ment thereof. On the bearing of the case. the above 
state of facts was developed, and the chancellor made a 
general finding in favor of the defendants.
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Generally in judicial sales the rule of caveat eniptor 

. applies by reason of which the purchaser is charged with 
•full knowledge of all of the facts affecting the title to the 
lands purchased and takes it subject to all legal or equit-
able -incumbrances. Guynn v. McCauley, 32 Ark. 112 ; 
Green v• Maddox, 97 Ark. 403, 134 S. W. 931 ; Miller v. 

•Henry; 105 Ark. 265, 150 S. W. 700, Ann. Cas. 1414D, 754. 
The taxes which became due January 1 were a lien 

on the land (Crawford & Moses ' Digest, § 10023) and in 
discharging this lien appellants were hot VOlunteers as 
contended by the appellee, for the reason that the pay-
ment of the taxes was necessary to protedt their interest, 
and ordinarily they would be entitled . to be subrogated 
to the State!s lien for reimbursement. N. Y. Life Ins. 
Co. v. Nichol, 170 Ark. 791, 281 S. W. 21 ; First National 
Bank of Mineral Springs v. Hayes-McKean Hdw. Co., 
178 Ark. 429, 10 S. W. (2c1) . 866; Federal Land Bank of 
St. Louis v. Richland Farming Co., 180 Ark. 422, 21 S. 
W. (2d) 954. 

This rule does : not apply, however, in cases, where 
taxes are . due on real estate when it is sold at judicial 
sale. By act of the General Assembly of 1883,.. at. page 
199 of the acts of that year, digested in § 10056 of 
Crawford.& Moses' Digest, provision, is made that "when 
any real estate shall be sold at judicial sale, * * * the 
court shall order the taxes and penalties and interest 
thereon against such lands to be discharged out of the 
proceeds of such sale." This court, in.the case of Miners' 
Batik. v. Churchill, 156 Ark. 191, 245 S. W. 829, con-
strued this language to apply to all judicial sales_ 
that case the question under consideration was whether, 
under a sale to foreclose a mortgage on real estate, the 
taxes which had fallen due prior to the date of the sale 
could be treated as an incumbrance oh the land to be 
borne by the purchaser, or whether it should be paid out 
.of the proceeds of the sale. We there said : "Our stat-
ute provides that a lien for taxes as between grantor and 
grantee shall attach on the first Monday in' January of
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each year. Crawford & Moses' Digest, § 10023. At the 
time of the sale there was then unpaid taxes due on the 
land which constituted a lien in favor of the State and 
county. It was well established at common law that the 
rule of caveat emptor applied to purchasers at judicial 
sales, and that the purchaser took the land subject to all 
incumbrances existing at that time, including tax liens. 
This rule was changed as to tax liens, however, by statute 
which is a part of the general revenue laws enacted by 
the General Assembly of 1883. ' ' The question sug-
gests itself as to when, under the statute, the order of 
the court must be made, whether at the time of the 
decree or later, before the fund is paid out by the com-
missioner. We think that the statute itself declares that 
the tax shall be paid out of the proceeds of the sale, and 
it is not essential that the original decree directing fore-
closure shall contain a direction for such payment, but 
the court may direct the payment at any time before the 
fund is disbursed." 

In the case at bar the taxes were due at the time of 
the institution of the suit and at the date of the decree of 
foreclosure, and therefore the court might have ordered 
these paid out of the purchase money. It may be argued 
that, as the taxes were not included in the judgment of 
the court, and were paid by appellarit to protect the 
land after the date of the decree of foreclosure and be-
fore the sale, the statute would not apply. But this 
is not so. The appellants might well have discharged 
the liens at any time before the final decree and secured 
their reimbursement by amendment to their complaints, 
and, having failed to do this, might have appeared on the 
day of sale and themselves bid an amount sufficient to 
cover the sum named in the decree together with the 
taxes they had paid. They could not, however, avoid the 
effect of the statute by neglecting to do this and, after 
confirmation of the sale and the execution of the com-
missioner's deed, enforce the payment by the method 
undertaken. This is especially true when the proceeds



437 

of the sale are paid to them, since the court might have 
made the order for the payment of the taxes out of the 
purchase money at any time before the fund was dis-
tributed, and since they, themselves, have received it, 
they are in no attitude to complain. 

The decree of the trial court is correct, and is there-
fore affirmed.


