ark.] Keruey Trust Co. v. Pavine Imp, Dist. No. 47

9A

(M
-1

or ForT SMITH

KenLey Trust Company v. Pavine ImprovEMENT DISTRICT

No. 47 or Forr SmiTH.
Opinion delivered March 21, 1932.

MUNICIPAL CORPORATIONS—ASSESSMENTS OF BENEFITS—BURDEN OF -
PROOF.—Taxpayers attacking the validity of assessment of bene-
fits have the burden of proving that the assessment was made on
the wrong basis or was arbitrary.

MUNICIPAL CORPORATIONS—ASSESSMENT OF BENEFITS. — Tocal as-
sessments can only be imposed to pay for local improvements. con-
ferring special benefits on the property assessed ‘and only to the
extent of the benefits.

MUNICIPAL CORPORATIONS—ASSESSMENT OF BENEFITS. —Where the
benefits assessed in an improvement district amount to $74,235,
an improvement estimated to cost $47,763 held not mvalld as be-
ing arbitrarily excessive.

MUNICIPAL CORPORATIONS—ASSESSMENT OF BENEFITS.—That the
assessment of benefits in an improvement district was unequal
is not ground to set aside the entire assessment.

MUNICIPAL CORPORATIONS.—Because some of the property assessed
for special benefits abutted on the street to be improved and some
did not was not of itself sufficient to render the assessment void.
APPEAL AND ERROR—CONCLUSIVENESS OF CHANCELLOR’S FINDING.—
A chancellor’s finding of facts will be upheld unless clearly
against the preponderance of the testimony.
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Appeal from Sebastian Chancery Court, Ft. Smith
District; C. M. Wofford, Chancellor; affirmed.

_ . STATEMENT BY THE COURT. S

This suit was brought in equity under § 5668 of
Crawford & Moses’ Digest, as amended by act No. 64 of
the Legislature of 1929, against appellees, as commis-
sioners of Paving Improvement District No. 47 of Fort
Smith, Arkansas, to set aside the assessment of benefits
made against the property in the district.

The chancery court, after hearing the testimony of
several witnesses on each side, found the issue in favor
of appellees, and the complaint was dismissed for want
of equity. The case is here on appeal.

Geo. F. Youmans and J. F. O’Melia, for appellant.

George W. Dodd, for appellee.

Harr, C. J., (after stating the facts). Numerous per-
sons, who were citizens of Fort Smith and property own-
ers in the proposed improvement distriet, joined in the
suit and attacked the validity of the assessment of ben-
efits on the ground that it was so excessive and discrim-
inatory as to render it arbitrary and void. The burden
was upon them as attacking the validity of the assessment
as a whole to prove that it was made upon the wrong
basis or that it was arbitrary and void. Turner v. Adams,
178 Ark. 67,10 S. W. (2d) 41, and Lenon v. Street Im-
provement District No. 512, 181 Ark. 318, 26 S. W. (2d)
572. In the latter case, it was said that there was a pre-
sumption in favor of the validity of the assessment of
benefits, and that the burden was upon the property
owners who assailed it to show that it was so excessive
as to render it void.

Special assessments proceed upon the theory that,
when a local improvement enhances the value of adjacent
property, that property should pay for the improvement.
Hence, special assessments are made upon the assump-
tion that the land in the proposed district is to be actually
benefited by the enhancement of its value. Local assess-
ments can only be imposed to pay for local improvements
clearly conferring special benefits on the property as-
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sessed, and to the extent of those benefits only. This court
has uniformly held, in a long line of cases, that all assess-
ments for local improvements in municipal corporations
are based on the principle that the property subjected to
the assessment is benefited by the improvement for which
the assessment is made. Hence there is a constitutional
limitation that the amount of the special assessment must
not exceed the special benefit derived, and also that thé
imposition of the assessment must be uniform and free
from unjust discrimination. Otherwise the special
assessment would be invalid on the ground that it is
an attempt to take private property without just com-
pensation, in violation of the Constitution. Ahern v.
Board of Improvement District No. 8 of Texarkana, 69
Ark. 68, 61 S. W. 575; Mullins v. Little Rock, 131 Ark. 59,
198 S. W 262, L. R. A 1918B, 461 ; Stevens v. Shull, 179
Ark. 767, 19 S W. (2d) 1018 64 A. L. R. 1258; and
Thacker v. Pamng Improvement Dustrict No. 5 of M ena,
182 Ark. 368,31 S. W. (2d) 758.

The cases above cited, as well as many other cases
decided by this court, estabhsh the doctrine that spe-
cial assessments cannot be levied in local 1mprovement
districts unless the property charged receives a corre-
sponding physical, material and substantial benefit from
~ the improvement.

It is first sought to set aside the assessment of ben-
efits on the ground that it was so excessive as to be arbi-
trary. It is first pointed out that the total of the assessed
benefits is $74,235, and that the estimated cost of the
improvement is $47,7 63. This, of itself, could not consti-
tute an arbitrary assessment of benefits, In the first
place, interest on the amount of bonds to be issued to
make the contemplated improvement would be necessary ;
and, when the testimony of all the witnesses on both sides
is cons1dered it cannot be said that the assessment of
benefits was made upon an arbitrary bas1s, so as to leave
a large margin of benefits in favor of the bondholder. =

It is next insisted that the assessment of beneﬁts is
S0 dlscnmmatory and excessive as to render the assess-
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ment arbitrary and void under the principles of law above
announced. About eight witnesses were introduced by
each party. So far as the record discloses, they were
responsible citizens, property owners, and ‘were more or
less interested in the contemplated improvement. There
is nothing to impeach their integrity or veracity except
that they wholly contradicted each other about the assess-
ment of benefits made upon the property in the district.

On the part of the property owners, the testimony
shows that the assessment of benefits was excessive, and
that in many instances there was discrimination in the
assessment of benefits between the property owmers in
the district. On the other hand, the testimony of the wit-
nesses for the district shows that the assessment of ben-
efits was made after due consideration of every element
that should enter into it. The situation of the property
and the condition surrounding it, as well as all other mat-
ters which might tend in a substantial way to increase its
value, were given due consideration in the assessment of
beneﬁts and the assessment was not void as being exces-
sive or made in an arbitrary manner. The assessors had
before them a map of the proposed district, showing the
sitnation of the property and the physical materlal ben-
efits that might accrue to it.

It is true that the testimony of the witnesses for the
property owners tended to show that in many instances
the assessment of benefits, as regarding the different
property owners, was unequal and discriminatory. This
was a matter Whlch would have entitled these individual
property owners to relief, had they proceeded in the man-
ner pointed out in the statute. The present suit, how-
ever, is an attack upon the assessment of benefits as a
whole as being made on the wrong basis.

It is claimed that the assessment'of benefits as a
whole was excessive, and made in such a diseriminatory
manner as to render it arbitrary and void. The evidence
tends to show that part of the streets in the district
had already been paved and had become badly worn, but
this matter seems to have been taken into consideration
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by the assessors in making their assessment. It also
claimed that some of the property abutted the street, and
some of it did not. This fact of itself would not render
the assessment void, and the situation of the property
appears to have been taken into consideration by the
assessors in making the assessment of benefits. Cooper
v. Hagen, 163 Ark. 312, 260 S. W. 25; and Little Rock v.
Boullion, 171 Ark. 245, 284 S. W. 745, and cases cited.

To set out the testimony in detail and to review it
would serve ng useful purpose in this case, and would
unduly extend this opinion. We deem it sufficient to say
that it was fully abstracted by counsel for appellant, and
that we have carefully read and considered it. We have
also considered the brief of opposing counsel, and are of
the opinion that the assessment of benefits was made in
attempted compliance with the principles of law an-
nounced in the cases above cited. It is not within our
province to say whether or not the chancery court should
have reached a different conclusion upon the facts. Under
our settled rules of practice, it is our duty to uphold the
finding of facts made by a chancery court, unless it is
against the preponderance of the evidence. It is true that
we try cases de novo upon the record made in a court
below, but it is our duty to give due deference to the find-
ing of facts made by the chancellor as above indicated.

It cannot be said that the finding of facts made by
the chancellor in the court below is clearly against the
weight of the evidence; and, under our settled rules of
practice, it becomes our duty to affirm the decree. It is
so ordered. ' :



