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ATKINéON v. REID.
Opinion delivered February 15, 1932.

1. CORPORATIONS—OWNERSHIP OF STOCK.—The fact that one person

owns all the stock in a business corporation does not make him
" and the corporation one and the same person, nor does the cor-
poration thereby lose its distinct and separate personality.

2. ° CORPORATIONS—OWNERSHIP OF STOCK.—Where the charter-or by-
laws of a corporation require action by more than one share-
holder, the sole owner may transfer shares so as.to conform to
the letter of the rule. )

3. CORPORATIONS—DISSOLUTION. -—The sole owner of all the shares ‘of
stock in a corporation is entitled to dissolve it by complymg with
Crawford & Moses’ Dig., § 1823.

4. CORPORATIONS—DISSOLUTION-—LIABILITY OF STOCKHOLDERS.—The
dissolution of a corporation does not prev'ent a suit by proper par-
ties against stockholders for misappropriating the corporation’s
property before its dissolution. : '
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5. BANKRUPTCY—AUTHORITY OF TRUSTEE.—A trustee in bankruptcy
of a stockholder is without authority to maintain a suit for the
benefit of corporate creditors based on the stockholder’s alleged

.._....misappropriation of_corporate_property_before dissolution.. . _ . _

6. CORPORATIONS—DISSOLUTION—LIABILITY OF STOCKHOLDERS.—Upon
the dissolution of a corporation, a stockholder becomes liable
for its debts to the extent of the value of property misappro-
priated by him. -

7. CORPORATIONS—LIABILITY OF STOCKHOLDERS.—A stockholder who
has misappropriated funds belonging to a corporation is liable
to creditors of the corporation, but not to creditors of another

stockholder.

8. PAYMENT—APPROPRIATION OF PAYMENTS.—Upon a running ac-
count, in the absence of special appropriation, successive pay-
ments should be applied in discharge of the items of debt ante-
cedently due, in the order of time in which they stand in the
account. )

9. CORPORATIONS—LIABILITY OF STOCKHOLDERS.—Where creditors of
a corporation dealt with a corporation without knowledge that its
stock had been acquired by a single person, or that its charter
had been surrendered, the creditors could recover against stock-
holders who had misappropriated its funds.

Appeal from Mississippi Chancery Court, Chicka-
sawba District; J. M. Futrell, Chancellor; reversed.
e Frank C. Douglas and W. Leon Swmith, for appellants.
C. A. Cunningham, for appellees.

- Menarry,J. The Blytheville Feed & Coal Company
was an Arkansas corporation. J. W. Adams was presi-
dent and owned 98 shares of the stock. His wife, Love
B. Adams, owned 2 shares of the stock. Gaines Jasper
was secretary-treasurer and owned 99 shares of stock.
His wife, Pauline D. Jasper, owned 1 share of stock.

Insurance policies in the sum of $10,000 each were
carried on the lives of J. W. Adams and Gaines Jasper.
J. W. Adams died October 31, 1926, and shortly thereafter
the insurance company paid to the Blytheville Feed &
Coal Company $10,000.

Love B. Adams was appointed administratrix of
the estate of J. W. Adams, deceased.

In order to ascertain the value of the stock, an audit
and an appraisement was made on November 19, 1926.
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The audit and appraisement showed the net” worth of -
the company to be $14,559.09. The liabilities of the
Blytheville Feed & Coal Company at that time were
$10,328.44 and the assets $24,887.52. $2,559.09 was de-
ducted to cover depreciation and loss on collections, leav-
ing a balance of $12,000 as the net value of the property
of the corporation, and this was the basis used to-deter-
mine the value of the stock.

The capital stock was $20,000, and Jasper purchased
the stock belonging to the estate of J. W. Adams and the
2 shares belonging to Mrs. Adams, paying therefor $60
a share, and the stock was transferred to Gaines Jasper.
This sale and transfer of the stock was authorized and
approved by the probate court of Mississippi County.
The order of the probate court was December 9, 1926.

Gaines Jasper thereby became the owner of the
entire capital stock of the corporation, and the corpora-
tion, in the early part of January, surrendered its
charter as provided for in § 1823 of Crawford & Moses’
Digest.

Thereafter Gaines Jasper continued the business as
an individual, but using the same name of the corporation.

On September 17, 1927, Gaines Jasper filed a peti-
tion in bankruptey, and Max Reid was appointed trustee
and brought this suit against Gaines Jasper, Love B.
Adams, and Blytheville Feed & Coal Company.

The suit was filed February 3, 1928. The complaint
alleged that Max Reid was the duly elected and qualified
trustee for Gaines Jasper, bankrupt; that the Memphis
Coal Company, which was joined as a plaintiff, was a
corporation with its principal business at Memphis, Ten-
nessee; that the Blytheville Feed & Coal Company was
an Arkansas corporation ; that the ZAtna Life Insurance
Company, after the death of J. W. Adams, paid $10,000
to the Blytheville Feed & Coal Company; that prior to
December 11, 1926, the stock of the Blytheville Feed &
Coal Company was owned by Gaines Jasper and wife
and Love B. Adams personally and as the administratrix
of the estate of J. W. Adams, deceased; that I.ove B.
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Adams and Gaines Jasper knew that the insurance
money was a trust fund; that the Blytheville Feed &

Coal Company owed various .creditors and owed the _ _

Memphis Coal Company $1,547.45; that said insurance
money was appropriated by Love B. Adams and Gaines
Jasper for their personal use, and that they knew this
would render the Blytheville Feed & Coal ‘Company
insolvent. ' o ‘ '
‘ It was alleged that Gaines Jasper attempted to pay
Love B. Adams the sum of $6,000 of the funds of the
Blytheville Feed & Coal Company for stock in said com-
pany; that said Love B. Adams then undertook to pay
Gaines ‘Jasper $2,000 of said insurance money for an
undivided interest in lots 1 and 2 in block 1 in Davis’ 2d
Addition to Blytheville, Arkansas; that, at the time the
trust funds were misappropriated, Love B. Adams and
Gaines Jasper were officers of the Blytheville Feéd &
Coal Company; that Gaines Jasper assumed the liabili-
ties of said company and attempted to dissolve the cor-
poration on the theory that he owned all of the stock;
that he continued to operate said business as Blytheville
Feed & Coal Company and that said Blytheville Feed &
Coal Company was never dissolved, but still exists as a
corporation; that (Gfaines Jasper dissipated the funds of
the corporation in fraud of his creditors and the creditors
of said corporation, and that Jasper filed a petition in
‘bankruptey in September, 1927, and Le is lidble niow for
misappropriating the funds of the corporation; that
Love B. Adams is liable for misappropriating the funds
to the extent of any portion of the insurance money which
she received; that the $2,000 paid by her to Jasper was a
part of the insurance fund, and that she holds the real
-estate as trustee for the corporation and its creditors.
The prayer of the complaint was that Max B. Reid
be appointed receiver for the Blytheville Feed & Coal
‘Company with authority to take charge of the undivided
half interest in the above described real estate and such
other assets as-he might locate; that he collect rents and
profits and distribute same as directed.by the court; that
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plaintiffs have judgment against Love B. Adams and
(faines Jasper for the sum of $10,000; that a trust be
impressed upon the real estate, and that the same be
sold to satisfy the judgment herein rendered..

The Memphis Coal Company prayed that it be paid
the sum of $1,547.45 and for general relief.

Love B. Adams filed answer denying the allegations
of the complaint and alleging that she sold the stock, but
was not guilty of any fraud in its sale.

After hearing the evidence the chancellor entered a
decree that the plaintiff have and recover of and from
Love B. Adams, (now Liove B. Atkinson), and Gaines -
Jasper the sum of $6,000 with interest thereon at the rate
of 6 per cent. per annum from December 11, 1926, for the
use and benefit of the creditors of the Blytheville Feed
& Coal Company as of that date. A list of such creditors
is contained in the audit report of Neville Audit Com-
pany, covering a period from January 1, to November
19, 1926. The decree also said: ‘“Whether the money of
the corporation, converted by the parties, was used in the
purchase of property belonging to Love B. Atkinson,
is reserved.”’

There is .practically no dispute about the material
facts. The appellees contend, and the court found, that
Gaines Jasper and Mrs. Atkinson became liable to all
the creditors of the Blytheville Feed & Coal Company
to the extent of money taken from its treasury. And it is
contended that the corporation was never dissolved. The
appellee does not say why it was not dissolved, but makes
the contention that it was not.

Section 1823 of Crawford & Moses’ Digest reads
as follows: " ‘“ Any corporation may surrender its charter
by resolution adopted by the majority in value of the
holders of the stock thereof and a certified copy. of such
resolution filed in the office of the Secretary of State and
a copy thereof filed in the office of the county clerk of
the county in which such corporation is organized shall
have effect to extinguish such corporation.” - - .
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After Gaines Jasper became the owner of all the
stock, he complied with the above statute, and the cor-
poration was thereby extinguished. It is.said that a-
corporation is an entity, irrespective of and entirely
distinet from the persons who own its stock. All of the
shares of stock in a corporation may be held by a single
person, and yet the corporation continue to exist, and if
the charter or bylaws should require certain acts to be
done by more than one shareholder, the sole owner may
transfer a portion of his shares so as to conform to the
letter of the rule, and the fact that one person owns all
the stock in a corporation, does not make him and the
corporation one and the same person.

A corporation does not lose its legally d1st1nct and
separate personality by reason of the ownership of the
whole of its stock by one person. Commonwealth ex rel.
Atty. Gen. v. Monongahela Bridge Co., 216 Pac. 108, 64
Atl. 909; Parker v. Bethel Hotel Co., 96 Tenn. 252, 34 S.
N 909 . Noanstan Mfa. (la w. Whato A9 (Fa 14R. Ra T T
Belton, 47 Lia. Ann. 1614, 18 So. 642, 30 L. K. A. 648.

" This court said: ‘‘And when from death or dis-
franchisement so few remain that by the constitution of
the corporation they cannot continue the succession, to
all purposes of action at least, the corporation itself is
dissolved. As long, however, as the remaining corpo-
rators are sufficient in number to continue the succes-
sion, the body remains; as though all the monks of an
abbey died, yet, if the abbot was alive, the corporation
was not determined, since the abbot might profess
others.”” Blackwell v. State, 36 Ark. 178.

(Faines Jasper became the owner of all the stock of
the Blytheville Feed & Coal Company, but this did not
either dissolve the corporation or make him and the
corporation the same person. He had a right to comply
with the law and dissolve the corporation, and, when he
did this, the corporation no longer existed. It could
neither sue nor be sued, nor hold nor convey property.
In fact, as said by the statute above quoted, such cor-
poration is extinguished. Of course, this could not pre-
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vent a suit by the proper parties against the stockholders
for misappropriating funds which belonved to it before
its dissolution.

The Blytheville Feed & Coal Company did not go
into bankruptey. In fact, the appellees contend that the
corporation was never dissolved, and that it is still in
existence, but it is not contended that it was in bank-
ruptey, or that any trustee in bankruptey was ever ap-
pointed for its creditors. Max B. Reid was appointed in
the bankruptcy proceedings of Gaines Jasper, and this
would give him no authority to sue for the benefit of the
creditors of any one except Gaines Jasper. He therefore
had no authority to bring or maintain a suit for the
creditors of the Blytheville Feed & Coal Company.

It is also alleged by appellees and not disputed that,
when Gaines Jasper surrendered the charter of the cor-
poration, he assumed the debts of the corporation. He
would be liable for the debts, of course, whether he as-
sumed them or not, to the extent of the value of the
property he recelved

The undisputed evidence shows that the Memphis
Coal Company knew all about the facts; it knew that
Gaines Jasper was operating as an individual, and was
attempting to pay the prior debts of the corporation.
The undisputed evidence shows that there was an effort
made to form a new corporation, and that the articles
were actually signed. One of the officers of the Memphis
Coal Company was a party -to this, and the Memphis
Coal Company agreed to it. This corporation, however,
was not perfected, and the Memphis Coal Company con-
tinned to sell to Gaines Jasper, individually, although
he was operating under the nanie of the old corporation.

Mrs. Atkinson and Jasper, if they misappropriated
the funds of the corporation, as found. by the court,
would be liable to the creditors of the Blytheville Feed
& Coal Company, but not liable to the crechtors of Gaines
Jasper.

The undisputed ev1dence also shows that more than
the amount due the Memphis Coal Company at the time
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of the surrender of the charter of the Blytheville Feed
& Coal Company was paid to it after the surrender of
- the charter. There is no dispute about this;-and, if-the
Memphis Coal_Company’s debt owed by the Blytheville
Feed & Coal Company had been paid, it could not collect
a debt against Gaines Jasper, either from Mrs. Atkinson
or from the property of the corporation. Its remedy
would be against Gaines Jasper.

The payments made to the Memphis Coal Company
should be applied to the oldest items, unless there is
some reason for making a different application, and the
evidence shows none in this case. The evidence does
not show the application of the payments; that is, there
is no evidence tending to show whether either the debtor
or creditor gave any directions as to how the payments
were to be applied.

‘‘Subject to some limitations, the general rule is
that, in case of a running account, where there are varinus
items of debt on one side, and various items o1 creait on
the other, oceurring at different times, and no special
appropriation of payments has been made by either
party, the successive payments are to be applied in dis-
charge of the items of debit antecedently due, in the order
of time in which they stand in the account. In other
words, each item of payment is applied in extinguishment
of the earliest items of debit until the payment is ex-
hausted.’’ 48 C. J., 657; 30 Cyc. 1243; Jones v. Dowsell,
176 Ark. 986, 4 S. W. (2d) 949.

Applying this rule, the debt due from the Blythe-
ville Feed & Coal Company to the Memphis Coal Com-
pany was paid before this suit was brought, unless it is
shown by the evidence that a different application was
made by the parties.

If the, creditors knew nothing about the surrender
of the charter, and did not know that Gaines Jasper had
acquired all the stock, but still extended credit with the
belief that they were selling to the corporation, they
would be entitled to recover, and, if the funds had been
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misappropriated by Jasper and Mrs. Atkinson, they
would be entitled to recover against them.

The suit, however, could not be maintained by Reld

as trustee for the credltors of Gaines Jasper, but the su1t
would have to be brought by the creditors.

Jasper and Mrs. Atkinson could not appropriate
or dispose of the property belonging to the corporation
without being liable to the creditors of the corporation
to the extent of the value of the property applopmated
by them.

The court decreed that the plaintiffs ‘were entltled
to recover for the use and benefit of the creditors of
the Blytheville Feed & Coal Company as of the date
December 11, 1926. ‘

The only showing about creditors of the corporation
is the audit report of the Neville Audit Company, which
was from January 1, to November 19, 1926. There is
no showing whether payments were made after this time
on behalf of the corporation, and in a retrial of the case
it will be necessary to show the indebtedness, if .any,
due each one.

A recovery may be had in a suit by proper parties
against Gdines Jasper and Mrs. Atkinson for the debts
of the Blytheville Feed & Coal Company, due at the time
of thé beginning of this suit, not exceedlng the sum mis-
appropriated by them.

The pleadings show that there was a prayer for a
receiver, but the abstract does not show whether a.re-
ceiver was appointed. But the suit for the benefit of
the ecreditors of the corporation would have to be
brought, not against the corporation which has been
dissolved, but aoamst the parties mlsappropnatmg the
funds of the corporation.

The decree of the chancery court is 1eversed and
the action in favor of Max B. Reid, trustee, is dlsmlssed
and the cause of action by the Memphis Cdal Company is
remanded with directions to permit proof to be taken as
to the application of payments, and to determine the
amount of indebtedness, if any, due from the Blythe-
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ville Feed & Coal Company to the Memphis Coal Com-
pany at the time this action was begun.



