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TAYLOR V. VINER. 

Opinion delivered March 7, 1932. 
1. BILLS AND NOTES—ACCOMMODATION PAPER—CONDITIONAL SIGNA-

TURE.—Where a note was signed by an accommodation maker, and 
afterwards a note was executed in renewal of the first note, the 
accommodation maker may defend by showing that he signed 
the second note upon the express condition, not complied with, 
that another person should sign the note before it should bind 
him, and that the payee was notified of the condition on which 
the note was signed before it was delivered. 

2. BILLS AND NOTES—CONDITIONAL SIGNATURE—BURDEN OF PROOF.— 
An accommodation maker of a promissory note has the burden 
of proving his defense that his signature was conditioned on 
another's signing, and that he notified the payee before delivery 
that his signature was conditional. 

3. BILLS AND NOTES—CONDITIONAL SIGNATURE—EVIDENCE.—A finding 
that, before delivery to a payee of a renewal note, its cashier 
was notified that an accommodation maker's signing was con-
ditioned on another's signing held sustained by the evidence. 

4. BILLS AND NOTES—RECOVERY UNDER COMPLAINT.—In an action on 
a renewal note, recovery on the original note will not be permitted 
where the original note was not declared on. 

Appeal from Sharp Circuit Court, Northern District ; 
John L. Bledsoe, Judge ; affirmed. 

John C. Ashley and Gus Causbie, for appellant. 
Geo. T. Humphries and W. P. Smith, for appellee.. 
BUTLER, J. This is an action begun in the circuit 

court of the northern district of Sharp County by the 
appellant, Farmers' Bank of Hardy, against J. T. Viner, 
Lee Weaver and Eliza Weaver, to recover on a promis-
sory note executed on the 4th day of December, 1926, 
which was past due and unpaid. From a :judgment ad-
verse to Taylor, the commissioner in charge of said 
bank, he has appealed.
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The appellee, J. T. Viner, defended on the ground 
that his signature to the note was conditioned upon the 
procurement of the signature of one Wess Weaver on 
the note, that this person's - signatnre was not obtained, 
and therefore he was not liable. He testified that Lee 
Weaver came to him one evening, and requested him to 
sign the note; that he agreed to sign it if Lee Weaver 
would get Wess Weaver to sign it, and, having received 
the promise that this would be done, he signed the note; 
that early the next morning about the time the bank 
opened he went to Mr. Turner, the cashier of the bank, 
and informed him of the understanding between him-
self and Lee Weaver and told him that if Wess Weaver 
did not sign the note not to take it. 

It appears from the testimony of the assistant 
cashier of the bank who testified from the records that 
this note was given in renewal of another note for the 
same amount executed on March 6, 1925, and due ninety 
days after date. 

The president of the bank, who became active as an 
official in 1928, testified that when he took charge he 
began efforts to collect the note from Viner and Lee 
Weaver; that Viner did not deny liability, but said to 
let the note run along and see what would be the out-
come of the bankruptcy proceedings in which Weaver 
was then involved. 

On rebuttal, Viner stated that he had never acknowl-
edged liability on the note, and did not know until after 
Lee Weaver died that Wess Weaver bad not signed it. 

This case is ruled by the case of Halliburton v. 
Cannon, 160 Ark. 428, 254 S. W. 687, in which it was 
held that, where a. note is given signed by an accommoda-
tion maker, and afterward a note is executed in renewal 
of the first note, it is a good defense by the accommoda-
tion maker to his liability as signer of the renewal note 
that his signature was affixed thereto upon the express 
condition that other persons should sign the note before 
it should become binding on him, and that the payee was
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notified of the condition on which the note was signed 
before it was delivered to him. 

The court correctly instructed the jury that the 
burden of proof was upon Viner to prove by a preponder-
ance of the evidence in order to escape liability that he 
had signed the note on condition that the signature 
of Wess Weaver should be obtained and also that he 
had notified the bank before the note was accepted by it. 

It is insisted by the appellee that the case of Halli-
burton v. Cannon, supra, does not govern because there 
is a lack of evidence that the bank was notified of the 
condition before it accepted the renewal note. The evi-
dence in this case is very brief. Viner informed Turner, 
the cashier of the bank, of the condition about the time 
the bank was opened and just what was said between the 
two is uncertain. Viner, in answer to a question as to 
whether or not Turner said anything about turning the 
note over to Lee Weaver, answered, "No, he talked like 
they had though," and, when asked if Turner had the 
note then, answered, "I asked him about it, and he didn't 
seem to have it and didn't claim that Wess Weaver had 
signed it." On cross-examination witness stated that 
he told Turner about the condition upon which he signed 
the note and told him not to take it unless Wess Weaver 
signed it. He was asked, "You don't know if he had the 
note at that time," and answered, "No, sir." 

This was all the testimony relative to the notice 
given the bank, and, while not conclusive, we are of the 
opinion that the reasonable inference might be drawn 
that the notification was given the bank before the note 
had been delivered to it by Lee Weaver and accepted by 
it in renewal of the note of March 6, 1925. 

After the verdict was returned, the appellant filed a 
motion for judgment, notwithstanding the verdict, on the 
note dated March 6, 1925, for which the renewal note was 
given, on the theory that the renewal note did not extin-
guish the obligation of the former. It is true that, with-
out an agreement to that effect, the renewal of the note 
will not operate as a payment of the original note, but
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there was no evidence regarding any agreement at the 
time the note was renewed or as to whether it was sur-
rendered or retained by the bank. Moreover, the note of 
March 6, 1925, was not declared on, and therefore the 
court did not err in overruling the motion. 

We find no error in the record, and conclude that 
there was substantial evidence to support the verdici. 
The judgment of the trial court is therefore affirmed.


