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Crarr-McWiLriams CoaL CO‘MPANY v. WaRD.
Opinion delivered February 29, 1932.

1. MORTGAGES-—ABSOLUTE CONVEYANCE.—A grantor may by ‘written
or oral evidence show that a deed absolute on 1ts face was m—
tended to secure payment of a debt.

2. 'MORTGAGES—ABSOLUTE CONVEYANCE. —Where there is a debt exlst—

" ing and an absolute conveyance in form’ intended by the pa1t1es
to secure its payment, equity will treat the deed as a mortgage.

3. .MORTGAGES—PRESUMI’I‘ION —To overcome the presumption that

" . an absolute deed is what it purports to be, the evidence that. it
was intended as a mortgage must be c]ear unequivocal and
convincing. ' -

4. * APPEAL AND ERROR—CONCLUSIVENESS OF CHANCELLOR'S FINDINGS.
—Evidence held to sustain a finding that a deed an absolute con-
veyance in form' was intended as a mortgage.

5. CORPORATIONS—MANAGING DIRECTORS.—In performance of thell‘
duties, managing directors of a corporatlon are chargeable with
the utmost good faith and are gu1lty of a breach of trust m
securing for themselves excessive salaries.

6. CORPORATIONS—ACCOUNTING—PARTIES.—In a suit, one. of the
objects of which was an accountlng by a stockholder against man-
aging directors of the corporation, it was not error to permit
another stockholder to be made a party.

~Appeal from J ohnson Chancery Court w. E’ Atkin-
son, Chancellor; affirmed.

STATEME\TT BY THE COURT

A. F. Ward brought this suit against H. G Clark
and N. R. Clark to have a deed to a cértain tract of land
in Johnson County, Arkansas, declared.to-be a mortgage.
Subsequently, the remaining stockholders of the Clark-
McWilliams Coal Company; in which all of the parties
were stockholders, were made parties, and an account-
ing of the affairs of said.corporation.was asked for.
The suit was defended on.the ground. that the instru-’
ment complamed of was an absolute deed, and that the
managing directors of .said . corporation had duly ae:-
counted for its assets at_each annual settlement

The "transcript of the ‘record’ compnses a vast
amount of testimony taken before a master, and we shall
not attempt a detailed abstract of it. We think that the
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issues raised by the appeal may be settled by a statement
of the material facts in brief form.

The record shows that, in the first part of the year
1922 and for something over six years prior thereto,
H. G. Clark, N. R. Clark, Tom Clark, A. F. Ward, M. M.

McWilliams and A. N. Ragon were members of a partner-

ship called Clark-McWilliams & Company. Kach of the
partners owned a one-sixth interest in the business, which
consisted of a large tract of land in Johnson County,
Arkansas, containing a valuable coal mine and its equip-
ment. The mine was well located, and high grade of
anthracite coal was mined. Owing to its situation and
the location of the mine in it, it was what is known as a
dry mine; and for this reason coal could be economically
mined. During the eleven years from 1916 to 1927, net
profits to the amount of $560,992.56 were divided among
the partners, or those interested in the mine.

On February 3, 1922, the partners organized a cor-
poration known as Clark-McWilliams Coal Company for
the purpose of operating the mine. The partners each
acquired a one-sixth interest in the corporation. In 1927,
A. N. Ragon sold his one-sixth interest to A. F. Ward
for a consideration of $25,000, which was paid with a
stock of goods. A.F. Ward then became the owner of a
one-third of the E€orporate stock.. The three Clarks
owned a one-sixth interest each, and M. M. McWilliams
owned the remaining one-sixth. In the year 1925, M. M.
McWilliams became mentally incompetent, and his son,
Pat McWilliams, was appointed guardian for him. Sub-
sequently, the father died, and the son became the owner
of his one-sixth interest in the corporation.

Tom Clark, N. R. Clark and M. M. McWilliams were
elected directors of the corporation when it was organ-
ized. Subsequently, H. G. Clark, a son of N. R. Clark,
who was secretary of the corporation, assumed the duties
of a director. Tom Clark and N. R. Clark were brothers.
All the stockholders of the corporation were lifelong

friends. A.F. Ward never took any part in the manage- -
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ment of the affairs of the partnership or of the corpora-
tion. He was absent for the most part in the northwest
part of the United States, engaged in selling coal for
various coal corporations in Johnson County, Arkansas.
During all of this time, the Clarks never gave any of the
other partners or stockholders in the corporation any
annual statement of its affalrs but each year accounted
for the met profits which they clalmed ‘co be due each
partner or stockholder.

Upon the organization of the corporatlon, the board
of directors fixed the annual salary of H. G. Clark and
Tom Clark at $1,860 each, and no increase in salary was.
ever authorized by resolution of the board of directors;
but, by mutual consent or acquiescence, Tom Clark, H. G.
Clark and N. R. Clark recéived a substantial increase
in salary during the years 1929 and 1930. T. N. Clark
and H. G. Clark drew a salary of $3,000 each annually
for said years, and each drew an additional sum of $600
for automobile expense during 1929. - N. R. Clark, who
had but little to do with the operation of the mine,
was allowed the sum of $2,400 annually during these
two years.

In 1928 A. F. Ward borrowed from N. R. Clark and
H. G. Clark the sum of $15,000, executing his note there-
for dated March 31, 1928, and due March 31, 1931. To
secure thls note, he executed a mortgage to them to his
interest in the property of said corporation and also
transferred as collateral security his interest in the
arinual profits to be derived from the operatlon of sald
corporation.

In the year 1929, the First National Bank of Clarks-
ville became insolvent, and M. M. Pufahl was appointed
its receiver.” A.'F. Ward was a stockholder in the bank,
and an assessment against his stock amounting to $4,500
was made. 'Ward was unable to pay his assessment ; and,
after some conversation with the receiver about'the
matter, he sought- assistance from H. G. Clark and
N.R. Clark. After separate conversations beétween Ward
and N. R. Clark and Ward and H. G. Clark, the two
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latter went to the bank to talk over the matter with
Pufahl, the receiver, and Jesse Reynolds, his attorney.
After a lengthy conversation about the matter, H. G.
Clark agreed to furnish Ward with $4,500 for the
purpose of g{)\aying the stock assessment. At that time,
the mortgage indebtedness of Ward to N. R. Clark and
H. G. Clark amounted to $15,000, principal, and $900,
interest. The result of the matter was that Ward exe-
cuted a deed to H. G. Clark to his interest in the coal
mine and other property of the corporation for a con-
sideration recited in the deed of $20,400. This deed was
duly filed for record. Ward also assigned to H. G. Clark
his stock in the corporation by an instrument absolute
in form. Ward then gave Pufahl a written order on
H. G. Clark for $4,500, the amount of his stock assess-
ment, which was paid. Ward also gave to H. G. Clark on
the same date a written transfer or assignment of what-
ever dividends might be due him durlng the year 1929.

About a month after this transaction, Ward made
arrangement with Pat McWilliams, his son-in-law, fo
pay off the amount of his mortgage indebtedness to the
Clarks and also the additional $4,500, which paid his
stock subscription. The Clarks refused to settle with
him on the ground that the deed and transfer of his
stock assessment were absolute conveyances, and Ward
had no interest in the premises.

 Both Pufahl and Reynolds were introduced as wit-
nesses: They first stated that they thought that the sale
from Ward to H. G. Clark was an absolute one; but, after
Ward and Clark had retired from the confe_lence for
conversation, they inferred from what was said later that
the transaction was intended as security merely. Rey-
nolds, as attorney for both parties, prepared all of
the papers, and all were executed as conveyances absolute
in form. Upon application of appellees, a master was
appointed to state the accounts between the stockholders
of the corporation. Each side was allowed to select an
auditor and separate audits were made by them. Ward
testified in detail about the matter; and, according to
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his testimony, the transaction between himself and H. G.
Clark was not intended to be an absolute sale, but was
intended merely as security for his indebtedness. On
the other hand, N. R. Clark and H. G. Clark were equally
positive that the transaction amounted to an absolute
sale, and that Ward did not intend to retain any further
interest in the corporate property. As above stated, the
deed in question was executed on the 31st dav of Jan-
uary, 1930, and was duly filed for record.

On March 10, 1930, the master found from the
records of the corporation that H. G. Clark had paid
himself the sum of $5,952.83, as a dividend on Ward’s
interest in the corporation for the year 1929. The
master found that on March 31, 1931, the Clarks had in
cash and cash assets the sum of $26,158.29, subject to
be distributed among the parties in interest. The master
further found that the Clarks had drawn from the cor-
poration excessive salaries and expenses aggregating
$14,264, of which N. R. Clark was entitled to a credit of
$3,000, which had not been received by him.

The court approved the statement of the master,-and
ordered an accounting between the parties. It was found
that, after applying to the indebtedness due from Ward
to the Clarks on the $15,000 note and interest and the
$4,500 advance, the one-third interest of Ward in the
undivided profits, there was left a balance due from
Ward to the Clarks of $4,007.83. It was also fonnd that
there was due to Pat McWilliams. as owner of a one-
sixth interest, $6,237.21. Pat McWilliams transferred
to A. F. Wa.rd the sum of $4.007.83. This order was
delivered to the Clarks and left in the registry of the
court on their refusal to accept it. Under the filing of
the master, which was approved bv the chanrerv court,
there was a balance due Pat McWilliams of $2,229.30.
Other facts will be stated or referred to under appro—
prlate headlngs in the opinion.

- A decree was entered of record in accordance W1th
the findings of the chancellor, and to reverse that decree,
this appeal has been prosecuted.
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Brock & Williams and Cravens & -Cravens, for
appellant.

R. W. Robins and G. O. Patterson, for appellee.

Hart, C. J., (after stating the facts). Counsel for
appellees seek to uphold the decree on the ground that
the case calls for an application of the established rule
in this State that a court of equity will treat a deed,
absolute in form, as a mortgage whenever executed for
a loan of money or as security for a debt. The general
doctring prevails in this State that the grantor may
show that a deed absolute on its face was only intended
to be a security for the payment of a debt and thus is a
mortgage. Since the equity upon which the court acts
arises from the real character of the ‘transaction, any
evidence, written or oral, tending to show this, is ad-
missible. If there is a debt existing with.a loan of money
in advance, and the conveyance was intended by the par-
ties to secure its payment, equity will regard and treat
an absolute deed as a mortgage. However, the presump-
tion arises that the instrument is what it purports to be;
and, to establish its character as a mortgage, the evldence
must be clear, unequivocal, and convincing.. By this is
meant that the evidence tending to show that the trans-
action was intended as a security for debt, and thus to be
a mortgage, must be sufficient to satisfy every reasonable
mind without hesitation.

In the early case of Scott v. Henry, 13 Ark, 112
the court said: ‘‘And, for the purpose of ascertamlng
the true intention of the parties, it is a well established
rule, that the courts will not be limited to the terms of
the Written contract, but will consider all the circum-
stances connected with it; such as the circumstances of
the parties, the property conveyed its value, the price
paid for it, defeasances, verbal or written, as well as the
acts and declaratlons of the parties and will decide. upon
the contract and the circumstances taken together.”” In
that case, the court said that under the facts proved,
although the evidence was not absolutely conclusive,
still, under the uniform- rules of courts of chancery, the
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court must treat the contract as a mortgage. .This
rule has been steadily adhered to ever -since and ap-
plied: by the court-according to: the particular facts
and circumstances of each case. Wumberly v. Scrog-
gms, 128 Ark. 67, 193 S. W. 264; Hays v. Emerson;
75 Ark. 551, 87 S. W. 1027;. Rushton v. Mclllvene,
88 Ark. 299, 114 S. W. 709; Gates v. McPeace, 106
Ark. 583, 153 S. W. 797; Snell v. White, 132 Ark. 349,
200 S. W 1023; and Kerby v. Feild, 183 All\ {14 38
S. W. (2d) 308.
© However, every case must of. necess1ty, depend upon
its peculiar clrcumstances No fixed rule can be laid
down by which it can be ascertained with mathematical
certainty whether the proof has met the test above de-
scribed. In the very nature of things, no decisive standard
can be laid down to determine the sufficiency of the evi-
dence. The reason is that the facts and .circnmstances.
stand in different relation to each other in separate cases,
and what might satisfy the mind standing in a certain
relation to surrounding facts and circumstances might
not be clear and decisive proof in another case. Like
any other fact to be proved by evidence which satisfies
the mind of its truth, the proof may be inferred from
the attendant olrcumstances and often can not be proved.
in another way. :
In the present case, 1t is a S1gn1ﬁcant fact that there
was no confract for a sale and resale of the property.
Ward was already indebted to N. R. Clark and H. G.
Clark in the sum of $15,000, principal, and $900, -inter-
est, which he had secured by a mortgage on the same
property, executed to them on the 31st day of March,
1928, due -three years after date. As further security,
he had also given them a transfer or assignment of what-
ever.dividends or profits might be due him. There was
no satisfaction of the mortgage indebtédness, and: he
continued to be indebted to them after the sale in so far
as the-written record discloses. -The Clarks retained
the mortgage, and never at any time;offered to satisfy
it. ~Thus, so far as the written record shows, Ward con-
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tinued to be indebted to them after the conveyance to
H. G. Clark and N. R. Clark on the mortgage indebted-
ness. Upon the payment of his mortgage indebtedness,
he had a right to have the mortgage satisfied, but, until
that was done, he continued to be indebted to them after
the sale. Herman v. May, 40 Ark. 146; Brewer v. Yancy,
159 Ark. 256, 251 S. W. 677; and Matthews v. Stevens;
163 Ark. 157, 259 S. W. 736. ~

According to the testimony of Ward, there was a
positive understanding between him and H. G. Clark
that the deed to his interest in the mine property in
the corporation and his assignment of his dividends or
profits therein was merely intended to secure his in:
debtedness, and there was no intention that the sale
should be an absolute one. It was understood at the time
that there was an amount coming to him in the way
of profits for the year 1929 and this amounted to more
than the amount of his stock assessment in the sum of
$4,500. A subsequent audit of the books showed this to
be true; for in about a month after the transaction in
question, H. G. Clark paid himself the sum of $5,852.83,
as a dividend on Ward’s interest in the corporation for
the year 1929. " Thus, he got $1,352.83 more out of Ward’s
dividend for the year 1929 than it took to pay the stock
assessment of Ward in the sum of $4,500. This tended
strongly to corroborate Ward in his version of the trans-
action. Tt is true that Ward had already pledged -these
dividends to secure the payment of his mortgage in-
debtedness, but the property embraced in the mortgage
was ample for that purpose.

Five persons, who testified that they were familiar
with the value of the coal mine in question as well as
with the value of other coal mines in that vicinity, tes-
tified that the property in question was worth from
$120,000 to $175,000. According to their estimate, the
one-third interest of Ward was more than twice the
* consideration embraced in his deed to H. &. Clark. As
above stated, in about a month after this, more than
an amount sufficient to pay his stock assessment of $4,500
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was collected as his share of the dividends. in the cor-
poration which had already been earned at the' time the
deed was executed on the 3lst day of January, 1930.
The witnesses who testified as to the value of the coal
mine gave detailed information as to its location and
dramage and other matters which add to its value:

It is true that H.-G. Clark and N. R. Clark flatly
contradict the. testimony of Ward, and it is earnestly
insisted that thelr .testimony is entitled to as much
credence as the testimony of Ward. Be that as it may,
the testimony of ‘Ward is strongly corroborated:by the
surrounding circumstances. . These circumstances are
stronger than the words of men and point unerringly
to the fact that the transaction was intended between
the parties to be a security merely for debt and not an
absoclute conveyance of the- prope1ty

Each side claims that it is corroborated by the tes-
timony of Pufahl and Reynolds, but we do not consider
their testimony of much'value to either side. Each of
them at first stated that he thought the transaction was
an absolute sale, but his opinion was based upon what
the parties said. They stated that later on during the
conference, after Clark and Ward had retired for pri-
vate conversation, they concluded  that the transaction
was not intended; to be an absolute sale of the property.
This view of the matter was melely conjecture from
what they saw and heard. It is of but httle Value n
arriving at the real intent of the parties.

The purpose of allowing oral- testlmonv in‘cases of
this sort is to prevent flaud and oppression in. cases
where the deed or other conveyance was obtained by ad-
vantage taken of:the grantor.in the deed.- Such course
i more apt to obtain:the ends of justice. ‘

No useful purpose can be served by entering into a-
lengthy and detailed discussion of the evidence: «'It'is
always embarrassing to judges to decide questions of fact
between old friends and- persons appalentlv of equal
standing in the community, but our duty is to apply the
principles of law above announced to the testimony in the
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case viewed in the light of the surrounding circum-
stances; and, when that is done, it seems to us that the
circumstances attending this transaction point unequiv-
ocally to the fact that the transaction was not intended
to be an absolute sale of the property, but was to be a
mortgage to secure the indebtedness owed by Ward to
the Clarks. '

In addition to what we have said, it may be stated

that this court has uniformly held upon appeal that the

findings of fact made by a chancery court will not be
disturbed unless they are against the preponderance of
the evidence. Here the chancery court made an ex-
press finding in favor of Ward in the application of the
well-settled rule that the testimony in his favor must be
clear, unequivocal, and convincing, and we cannot say
that his finding and application of the well known prin-
ciples of law stated above to the facts of this case is
against the weight of the evidence.

We now come to the question of excess salaries, and
on this point the finding of the chancellor was again in
favor of Ward. It will be noted that an accounting by
the auditors showed the profits made by the partnership
when it came into existence during the first part of the
year 1916 on down through the year 1927. The corpora-
tion was organized in 1922. Great profits were made
during all of this time, and a resolution had been entered
of record when the corporation came into existence, con-
tinuing the managing officers of the coal mine at the
same salary they had when it was a partnership. No
good reason is shown why these officers should be so
suddenly advanced in salary during the years 1929 and
1930. Omn the other hand, according to the testimony,
the business was not so profitable during these years,
and it would seem that there was every reason why the
salaries of the officers and the expenses allowed them
should not be increased. They had exclusive manage-
ment of the affairs of the corporation, and Ward and
McWilliams knew nothing at all about it. The whole
relation of the parties during the existence of the partner-
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ship as.well as of the corporation show that the Clarks
were the actual managers, and they stood in the relation
of trustees to the other stockholders. Nedry v. Vaile,
109 Ark. 584, 160 S. W. 880; and Horner v. New South
03l Mill Compamy, 130 Ark. 551, 197 S. W. 1163.

It was the duty of the directors to manage the cor-’
porate property for the benefit of the stockholders, just
as it was the duty of the partners to manage it for the
benefit of the other members of the partnership. In the
performance of that duty, they were chargeable with the
utmost good faith, and it was a breach of trust to the
other stockholders for the managing directors to obtain
an undue advantage to themselves by way of excess
salaries.

Finally, it is insisted that the court erred in making
Pat McWilliams a party to the suit. 'We do not think so.
On this branch of the case but little need be said. Pat
McWilliams became a party to the suit on the account-
ing branch of it. He immediately acted with Ward in
the matter. He was entitled to an accounting of the
corporate affairs just as much as Ward was entitled to it.
Besides this, no prejudice could have resulted to appel-
lants on this account. McWilliams would be concluded
by the decree of the court and could maintain no subse-
quent suit for an accounting. Thus, it will be seen that
he was a proper party if not a necessary one. He had a
right to assign and transfer to Ward his part in the un-
divided profits of the eorporation, and Ward could thus
use the balance so assigned to him by MceWilliams in
payment of whatever indebtedness he owed the Clarks.

After a careful consideration of the whole testi-
mony and of the arguments made by counsel in their re-
spective briefs, we are of the opinion that the decree of
the chancery court was correct, and it will therefore be
affirmed.




