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State Mmrtary Note Boarp v. Casgy.
Opinion delivered March 7, 1932.

1. STATUTES—VOTE ON PASSAGE.—The provision of Const., art. 5,
§ 22, that on final passage of a bill “the vote be taken by yeas
and nays, the names of the persons voting for and against the -
same be entered on the journal, and a majority of each house
be recorded thereon as voting in its favor” is mandatory.

2. STATUTES—PRESUMPTION AS TO ENROLLED BILL.—An enrolled bill,
signed by the Governor and deposited with the Secretary of State,
raises the presumption that every requirement was complied with

" unless the contrary affirmatively. appears from the records of the
General Assembly. .

3. STATUTES—PASSAGE OF MILITARY NOTE BOARD ACT.—The records of
the General Assembly held not to show affirmatively that Acts
1931, p. 39, creating the State Military Note Board and author-
izing it to issue and sell negotiable notes for the construction of

" armories, was not passed in the manner required by ’che Consti-
tution, art. 5, § 22.-

4. STATES—AUTHORITY TO PLEDGE CREDIT. —Under Acts 1931, p. 89,
the State Military Note Board was authorized to pledge the
. State’s faith and credit in issui‘ng negotia‘ble notes thereunder.

- Appeal from Pulaski Chancery Court Fra,nk H
Dodge, Chancellor; reversed.



272 State Miuitary Nore Boarp v. Casey. [185

Hal L. Norwood, Attorney General, and Robert F.
Swmaith, Assistant, for appellant.

. . Sam Rorex and Nat R. Hughes, for appellee.

MEerarry, J. The appellee, Lee V. Casey, as a
citizen and taxpayer of Pulaski County, Arkansas,
brought this suit to enjoin the issnance and sale by the
State Military Note Board of negotiable notes of the
State.

He alleged that act No. 14 of the Acts of the General
Assembly of 1931 creating the State Military Note
Board and authorizing and enjoining it to issue and sell
negotiable notes, not to exceed $400,000, was void; that
senate bill No. 74, which became act 14, was not passed
as required by the Constitution. He alleged that it was
invalid on the ground that the journals of the two houses
of the General Assembly do not show that the bill was
agreed to in each house, but that the record shows that
the bill was not read three times in the House of Repre- -
sentatives, was not placed on final passage, the vote
was not taken by ‘‘ayes’ and ‘‘nays,”’ and the names
of the persons voting for and against the same were
not entered on the journal.

It was further alleged that the Military Note Board |
had been appointed under the provisions of the invalid
act; that it was attempting to, and would, unless restrain-
ed, offer for sale and sell the obligations of the State in
the amount of $400,000.

The complaint also alleged that the notes should be
direct obligations of the State for the payment of which
the full faith and credit of the State are pledged, and
alleged that the State Military Note Board was without
authority to pledge the faith and credit of the State.

The prayer of the plaintiff was that the act be de-
clared invalid, and the defendants and each of them be
enjoined from doing any act under the provisions of
said act 14.

The appellants filed answer in which they denied
that act 14 was invalid, and denied that the bill was not
read three times and placed on its final passage, and, in
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fact, denied all the material allegations of the complaint
with reference to the act being void.

It was also alleged in’'the answer that the leglslatlve
journals affirmatively show that every legal requirement
was complied with, with reference to the passage of
said act. ‘

There was introduced a copy of the record of the
proceedings on Bill 74, certified by the Secretary of State
to be correct.

““Proceedings in the Senate on the Passage of Senafte

Bill No. 74, as Shown by the Senate Journal.

““SexaTE CHAMBER.

“‘Little Rock, Arkansas, January 20, 1931.
“‘Senate Bill No. 74 by Senator Ward the same being
a bill for an act to be entitled, ‘An Act to Provide the
Funds for the Construction or Purchase of Armories for
the Use and Benefit of the Arkansas National Guard, to
Authorize the Issuance of Notes, and for Other
Purposes.’
‘““Read the first time, rules, suspended, read the
second time and referred to the Commlttee on Militia.
““January 28, 1931.
*¢ SENATE.
“Little Rock, Arkansas, January 28, 1931.
“Mr. President: We, your committee on Militia,
to whom was referred Senate Bill No. 74, by Senator
Ward of the 6th District, beg leave to report that we
have had the same under careful consideration and
herewith return the same with recommendation that it
do pass. _
“‘Respectfully submitted,
“J. Paunl Ward,
¢‘Chairman Committee on Militia.
““January 30, 1931.

““Senate Bill No. 74 by Senator Ward re- referred
to Budget Committee.

“‘February 2, 1931.
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“‘ SENATE.
Little Rock, Arkansas, February 2, 1931.

‘“Mr. President: We, your committee on Budget,
to whom was referred Senate Bill No. 74 by Seénator
Ward of Independence, beg leave to report that we have
had the same under careful consideration and herewith
return the same with recommendation that it do pass.

‘‘Respectfully submitted,
“Roy Milum, Chairman,
“‘Committee on Budget.

‘‘February 3, 1931.

‘“‘Special order for tomorrow. Senate Bill No. 74

‘“‘February 4, 1931.

‘‘Senate Bill No. 74, by Senator Ward, the same be-
ing a bill for an act to be entitled, ‘An Aect to Provide the
Funds for the Construction or Purchase of Armories for
the Use and Benefit of the Arkansas National Guard, to
Authorize the Issuance of Notes and for Other Purposes

‘““Was placed on third and final passage. The ques-
tion being shall the bill pass"? The secretary called the
roll and the following voted in the affirmative:

‘‘ Abington, Atkins, Bailey, Bennett, Brewer, Cald-
well, Counts, Dillon, George, Hendricks, Kimsey, Lake,
McElhannon, MeGehee, Milum, Mitchell, Nelson, Poole,
Purkins, Quarles, Shaver, Shuster, Spence, Stewart,
Thornton, Wahlquist, Waldron V\Talls, Ward, Whaley,
Wheatley, Wilson.

‘“Voted in the negative, none.

‘“Absent and not voting: Norfleet, N01rell

““Total No. of votes cast 33
‘‘Necessary to passage of bill 17
‘“Total No. voting in the affirmative.......... 33

‘Total No. voting in the negative
‘Total No. absent and not voting
““So the bill passed, and the title as read was
agreed to.
- ‘““Senate Bill No. 74 by Senator Ward having an
emergency clause thereon, roll was called, Vote as
follows:
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““Voting in the affirmative:

‘¢ Abington, Atkins, Bailey, Bennett, B1ewer Cald-
well, Chaney, Counts, Dillon, George, Hendncks Kim-
sey, Lake, McElhannon, McGehee, Milum, Mltchell,
Nelson, Poole, Purklns, Quarles, Shaver, Shuster,
Spence, Stewart, Thornton, Wahlquist, Waldron, Walls,
Ward, Whaley, Wilson.

“‘Voting in the negative, none.

‘¢ Absent and not voting: Norfleet, Norrell

““Total No. votes cast

¢“‘Necessary for adoption

“Total No. voting in the affirmative

‘‘Total No. voting in the negative........

““Total No. absent and not voting......ce....

“So the emergency was adopted.

¢ SENATE. _
¢“Little Rock, Arkansas, February 4, 1931.-

““Mr. Speaker: I am instrncted by the Senate to
inform your honorable body of the passage of Senate
Bill No. 74 by Senator Ward, the same being a bill for
an act to be entitled, ‘An Aect to Provide for the Con-
struction or Purchase of Armories for the Use and Ben-
efit of the Arkansas National Guard, to Authorize the
Issuance of Notes, and for Other Purposes,’ and I hereby
transmit the same for your favorable consideration.

- “‘Respectfully,
““M. E. Sherland, Secretary.

“February 6, 1931.

‘‘Senate Bill No. 74 by Senator Ward, a bill for an
act to be entitled, ‘An Act to Provide the funds for
the construction or purchase of armories, for the use
and benefit of the Arkansas National Guard, to authorize
the issnance of notes, and for other purposes.’ o

‘“Was read the first time, rules suspended, read the -
second time and placed on the calendar.

‘“February 10, 1931.

““On motion of Mr. Pruitt the House went into the
committee of the whole for the purpose of considering
Senate Bill No. 74. Mr. Owen in the chair. On motion
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of Mr. Deane the Committee arose and through ifs
chairman made the following report:
‘‘Havn or THE HoUSE oF REPRESENTATIVES.
“‘Little Rock, Arkansas, February 10, 1931."

““Mr. Speaker: We, your committee of the whole,
to whom was referred Senate Bill No. 74 by Mr. Ward,
beg leave to report that we have had the same under
careful consideration and herewith return the same with
-recommendation that it do pass.

‘‘Respectfully submitted,
““John T. Owen,
‘‘Chairman of the Committee of the Whole.

““‘February 10, 1931. . -

‘““Was read the third time and placed on final pas-
sage; the question being, ‘Shall the bill pass?’ The Clerk
called the roll when the following voted in the
affirmative: .

‘“Adkins, Alexander, Blackwell, Bollinger, Boyette,
Bransford, Brown, Bullock, Burke, Butler, Cannon,
Cardwell, Clark, Clay, Clayton, Coffelt, Coxey, Crump-
ler, Cunningham, Danley, Day, Dean, Dudley, Eberhart,
Eddy, Evans, Ewell, Feinberg, Flemming, Gilliam,
Gooch, Graham, of Benton, Graham, of Loncke, Hall,
Hardin, Hassell, Hollobough, Hollensworth, Johnson,
Kelley, Kimbro, Latting, Levine, Mason, MeElhaney,
Morehead, Myers, Newton, Oliver, Owens, Pilkington,
Permenter, Perry, Pruitt, Ramsey, Raney, Robertson,
Rogers, Rothrock, Scott, Stroupe, Stubblefield, Switzer,
Tackett, Thomas, Thorn, Toland, Turner, Wade, Wal-
drip, Ward, of Lee, Ward, of Stone, Warfield, Watkinsg,
Watson, Wheatley, Wilson, Mr. Speaker.

““The following being absent and not voting: Arnold,
Campbell, Clement, Dowell, Duncan, Hester, Kaufman,
Kitchens, Lawrence, McCabe, Proctor, Purdy, Reed,
Silvey, Smith, of Pulaski, Talkington, Toney.

““‘Total No. of votes cast

““Necessary to the passage of the bill

“Total No. voting in the affirmative

“Total No. voting in the negative. ...

““Total number absent and not voting...... 17
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*“So the bill passed, and the title as read was
agreed to.

““There being an emergency clause attached to
Senate Bill No. 74, the Speaker ordered the Clerk to call
the roll upon the adoption of the emergency clause. The
Clerk called the roll and the following voted as follows:
“Affirmative: Atkins, Alexander, Blackwell, Bollinger,
Boyette, Bransford, Brewn, Bullock, Burke, Butler, Can-
non, Cardwell, Cunningham, Danley, Day, Dean, Dudley,
Iiberhart, Eddy, Evans, Ewell, Feinberg, Flemming,
Gilliam, Gooch, Graham, of Benton, Graham, of Lonoke,
Hall, Hardin, Hassell, Hester, Hollobough, Hollens-
worth, Johnson, Kelley, Latting, Levine, Mason, Mec-
Elhaney, Morehead, Myers, Newton, Oliver, Owens,
Pilkington, Permente1 Perry, Pruitt, Ramsey, Raney,
Robertson, Rogers, Rothrock Scott, Sellets, Smith, of
TFulton, Smlth of Randolph, Spmks, Stroupe, Stubble-
field, S‘witzer, Tackett, Thomas, Thompson, Thorn,
Toland, Turner, Wade, Waldrip, Ward, of Lee, Ward,
of Stone, VVarﬁeld Watkins, Watson, Wheatley, Wﬂson
Mr. Speaker

‘2The following being absent and not voting: Ar nold,
Campbell, Dowell, Hestel Kaufman, Kitchens, La\\ rence,
McCabe, Proctor, Purdy, Reed, Silvey, Smith, of Pulaski,
Talkington, Toney, Duncan, Clement.

““Total No. of votes cast : 83

‘‘Necessary to the passage of the bill._._.... 42

““Total No. voting in the affirmative

“Total No. voting in the negative ...

‘“Total No. absent and not voting........ 17

““So the bill passed, and the title as read was
agreed to.

‘“‘February 11, 1931.

“‘Returned to the Senate as passed.

““W. H. Phipps, Chief Clerk ”
“‘SENATE.
‘‘Little Rock, Arkansas, February 11, 1931.

‘“The sergeant-at-arms announced a message from
the House, whereupon the Chief Clerk of the House ap-
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peared within the bar of the Senate and read the follow-
ing communication:
“‘House oF REPRESENTATIVES.
“Little Rock, Arkansas, February 11, 1931.

““Mr. President: I am instructed by the House of
Representatives to inform your honorable body of the
passage of Senate Bill No. 74 by Mr. Ward, the same
being a bill for an act to be entitled, ‘An Aet to Pro-
vide the Funds for the Construction or Purchase of
Armories for the Use and Benefit of the Arkansas Na-
tional Guard, to Authorize the Issuance of Notes and
for Other Purposes,” and I hereby return same for your
favorable consideration.

‘‘Respectfully,
““(Signed) W. H. Phipps, Chief Clerk.

Section 22 of article 5 of the Constitution provides:
“‘No bill shall become a law unless on its final passage
the vote be taken by ayes and nays and the names of
persons voting for and against the same be entered on
the journal and a majority of each house be recorded
thereon as voting in its favor.”” This provision of the
Constitution is mandatory, and must be observed by both
houses in the passage of a bill; otherwise the statute is
illegal and void. Butler v. Kavanaugh, 103 Ark. 109, 146
S. W. 120; Smithee v. Garth, 33 Ark. 17; Chicot County v.
Davies, 40 Ark. 200; State v. Corbett, 61 Ark. 226, 32
S. W. 686; Rogers v. State, 72 Ark. 565, 82 S. W. 169;
State v. Bowman, 90 Ark. 174, 118 S. W. 714; Pelt v.
Payne, 90 Ark. 600, 30 S. W. 426, 134 Am. St. Rep. 45.

It is however equally well settled by the decisions
of this court that an enrolled statute, signed by the
Governor, and deposited with the Secretary of State
raises the presumption that every requirement was com-
plied with, unless the contrary affirmatively appears
from the records of the General Assembly, and this pre-
sumption is conclusive, unless the records of which the
court can take judicial knowledge show to the contrary.
Road Improvement District No. 16 v. Sale, 154 Ark. 551,
243 S. W. 825; State v. Crowe, 130 Ark. 272,197 S. W. 4,
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L. R. A. 1918A, 567, Ann. Cas. 1918 D, 460; Harring-
ton v. Whate, 131 Ark. 291, 199 S. W. 92; Perry v.
State, 139 Ark. 227, 214 S. W. 2; Booe v. Sims, 139 Ark.
995, 215 S. W. 659; Booe v. Rd. Imp. Dist., 141 Ark. 140,
- 216 8. W. 500; Connor v. Blackwood, 176 Ark.139,2 S. W.
(2d) 44.

Act No. 14 of the General Assembly of 1931 was
signed by the Governor and deposited with the Secretary
of State and the presumption is that every requirement
of the Constitution was complied with unless the con-
trary affirmatively appears from the record of the
General Assembly.

The only question for us to determme 1s whether the
record affirmatively shows that the Constitution was
not complied with. We have set out the statement of
the Secretary of State above which gives a full history
with reference to the proceedings as to Senate Blll No.
74, which became act 14.

There is no contention that there is any irregularity
_or failure to comply with the constitutional provision,
except it is contended that the vote on the hill in the
House does not show that it was a vote on Senate Bill 74.

The record shows that on February 10, 1931, the bill
was considered by a committee of the whole, and the
committee of the whole reported on the same day that
they had carefully considered the bill and returned it
with the recommendation that it do pass. There were
then some other transactions by the House, and then fol-
lowed this statement: ‘“Was read the third time, and
placed on final passage; the question being, shall the
bill pass? The clerks called the roll when the followmg
voted in the affirmative.’’

Then follows the names of those voting for and
against the bill and the names of those absent and not
voting. The bill was then declared passed, and the title
as read agreed to. .

Immediately followmg this vote ‘was the vote on the
emergency clause attached to Senate Bill No. 74. There
is no question, and can be none, about the house voting
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on the bill, and the ayes and nays being recorded as
required by the Constitution. The only question is, was

that Senate Bill No. 74? or rather, does the journal
~ show affirmatively that it was mnot Senate Bill 74?

Some bill was voted on on February 10, the num-
ber of which was not shown by the record. We have
examined the record, and it shows that every other bill
voted on on February 10, was designated by number and
title, and this vote therefore could have been on no other
bill than Senate Bill 74. Moreover the indorsement on
the original bill, filed in the office of the Secretary of
State, shows that on February 10, Senate Bill 74 was
passed by the House, and as we have already said, the
bill was enrolled, signed by the Governor, and deposited
in the Secretary of State’s office. In addition to this,
the journal shows that on February 11, the day after
the vote on the bill, the House reported to the Senate
the passage of Bill 74.

We think it is not so much a question about record-
ing the ayes and nays on the passage of the bill, as a
question ef identification of the bill, and when the entire
record is considered, we think it shows beyond question
that Senate Bill 74 was passed in the House in the man-
ner required by the Constitution, and certainly the record
does not affirmatively show that it was not so passed.

We have therefore reached the conclusion that it
does not affirmatively appear from the record that the
constitutional provision was not complied with.

The appellee also contends that the State Military
Note Board is without authority to pledge the faith and
credit of the State. We do not agree with appellee in
this contention. See Bush v. Martinean, 174 Ark. 214,
295 S. W. 9, and also Connor v. Blackwood, 176 Ark. 139,
2 S. W. (2d) 4, and Cobb v. Parnell, 183 Ark. 429, 36
S. W. (2d) 388. '

The decree of the chancery court is reversed, and
the cause dismissed. 4




