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Dovyre ». Americax Loax Co.

Opinion delivered February 29, 1932.

USURY—CONTINGENT CONTRACT.—A contract to repay a sum to a lender
not an insurance company with interest exceeding ten per cent.
is - void for usury, notwithstanding . the obligation was to be
unenforceable if the borrower sustained certain physical dis-
abilities or sustained a 50 per cent. loss of household furniture.
Appeal from Jackson Circuit Court; S. M. Bone,

Judge; reversed. '

STATEMENT BY THE COURT.

American Loan Company sued Buren Doyle to re-
cover the sum of $110, with the accrued interest, alleged
to be due under-a written obligation. The ‘suit was
defended on the ground of usury. The instrument sued
on reads as follows: :

¢ CoNDITIONAL OBLIGATION.
“$110 o _ January 1, 1931.

“1. On July 1, 1931, for value received, the under-
signed maker promises to pay to the American Loan
Company or its assignee at its office in this city the sum
of one hundred ten and no/100 dollars without interest
until maturity, and thereafter interest at ten per cent. per
annum until paid, provided, however, that if the under-
signed maker shall, within the period hereof from date
hereof until date of maturity, involuntarily suffer by
any cause, either death, permanent and total physical
disability, irrecoverable loss of the sight of an eye, loss
of a hand (at or above the wrist) or a foot (at or above
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the ankle) or damage exceeding fifty per cent. of total
value thereof to household furniture now owned by
undersigned inaker while at home -address given below,
then the whole or any part of this ebligation remaining
unpaid at that time shall not be payable at any time, and
this obligation and any security taken to secure its pay-
ment shall be unenforceable.

¢2. The undersigned maker hereby irrevocably,

“(a) Represents and warrants for the purpose of
obtaining money on this obligation, that his total indebt-
edness, exclusive of this obligation, does not now exceed

$

““(b) Agrees that if this obligation is not paid at
maturity (and none of the events enumerated in para-
graph 1 hereof shall have happened prior to date of
maturity) to pay all costs and expenses incurred or ex-
pended in efforts to collect this obligation, including a
reasonable attorney’s fee.

¢“(¢) Stipulates that this is an original transaction
and is not a renewal or extension of any other transaction
prior to date hereof.

¢(d) Stipulates that the charges included in the
amount repayable in this obligation are compensation
for the risk assumed by the company in connection with

this transaction, and that such charges shall not at any.

time be considered as ‘interest’ within the meaning of
the Arkansas statutes and Constitution.

¢‘Signed in the presence of Beulah Thompson.

“Undersigned Maker,
(SEAL) “‘Buren Doyle.
~ ‘““Newport, Arkansas.”’

It was stipulated between the parties that the de-
fendant received from the plaintiff on January 1, 1931,
the date of the conditional obligation above referred to,
the sum of $100 in cash, and that the plaintiff is not an
insurance company, and has not qualified to act as such
under the laws of the State of Arkansas.

The court found the issues in favor of the plaintiff;
and from a judgment in its favor for the sum of $110,
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with interest at the rate of ten per cent. per-annum from
July 1, 1931; the defendant has appealed.

Howa,vd H. Hasting, for appellant.

J. Roy Howard and Fred M. Pickens, for appellee.

Hart, C. J., (after stating the facts) Under our
Const1tut10n and laws, all contlacts for a greater rate of
interest than ten per cent. per annum shall be void as
to principal and interest, and the General Assembly
shall prohibit the same by law. Constitution of :1874, -
article 19, § 13; Crawford & Moses’ Digest, § 7362.

Counsel for the plaintiff seek to uphold the Judgment
under the well settled principle that where the pr0m1se
to pay a sum above legal interest depends upon a con-
tlngency, or where for any cause the prlnclpal sum
loaned is put in hazard, the loan is not usurious. Reeve
v. Ladies’ Building Assocmtzon 56 Ark. 316, 19 S.-W.
917;18 L. R. A. 129; and 39 Cvc 944.

It is equally Well settled, however, that a merelv
colorable contingeney or hazard will not prevent exces-
sive interest charges from being usurious. The record
shows usury in the present case unless the generally
recognized rule above announced should be followed.
We are of the opinion, however, that the obligation
sued on and the stipulation in the record that the plaln-
tiff is not an insurance company and has not qualified to
act as such under the laws of the State of Arkansas
renders the contract a mere shift or device to . escape
our usury laws.

The Supreme Court of anesota has held a contract
similar in all essential respects, to be a loan of money
with an agreement for perpetual forbearance in case of
death, and said that the contingency set up in- the con-
tract was a mere contrivance to cover usury. Mr.
Justice MrrcHELL, who delivered the oplmon of the court
said:

“The peculiar and unusual provisions of this contract
themselves constitute intrinsic evidence sufficient to jus-
tlfy the finding of the existence of every element of usury,
viz.,, that there was a loan. that the money was to be
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returned at all events, and that more than lawful interest
was stipulated to be paid for the use of it. The only
one of these which could be seriously claimed to be lack-
ing was that the money was not to be paid at all events,
but only upon a contingency, to-wit, the continuance of
the life of McLachlan; but the facts warrant the infer-
ence that this contingency was not bowna fide, but was
itself a mere contrivance to cover usury. The mere fact
that the contract has the form of a contingency will not
exempt it from the scerutiny of the court, which is bound
to exercise its judgment in determining whether the con-
tingency be a real one, or a mere shift and device to cover
usury.”’ Missouri, Kansas & Texas Trust Company v.
McLachian, 59 Minn. 468, 61 N. W. 351.°

A similar view was expressed in Matthews v. Mis-
souri, Kansas & Tcxas Trust Company, 69 Minn. 318, 72
N. W. 121. Subsequently, the Supreme Court of the
United States upon appeal from the Federal courts in the
State of Minnesota, sustained this principle and said (172
U. 8. 351, 19 S. Ct. 179) :

‘‘The precise character of the contract between the
present parties is not clear. It has some of the features
of a loan of money; in other respects, it resembles a
contract of life insurance. But our examination of its
various provisions and their legal import has led us to
accept the conclusion of the courts below, that the scheme
embodied in the application, note and mortgage was mere-
ly a colorable device to cover usury.”’

Continuing, the Supreme Court of the United States
expressed approval of the quotation made from the
Supreme Court of Minnesota.

‘We are of the opinion that the principles announced
in these cases are sound and should control here. There-
fore, we think the transaction was merely a colorable
device to cover usury and should not be upheld. It fol-
lows that the judgment must be reversed, and the plain-
tiff’s cause of action will be dismissed here.
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