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HOWARD V. STATE. 

Opinion delivered February 15, 1932. 
1. BURGLARY--GRAND LARCENY.—Evidence held to support a convic-

tion for burglary and grand larceny. 
2. CRIMINAL LAW—NECESSITY OF BILL OF EXCEFTIONS.—Where the bill 

of exceptions does not disclose what the argument of the prose-
cuting attorney was, the Supreme Court cannot determihe whether 
his argument was proper. 

3. CRIMINAL LAW—ARGUMENT OF PROSECUTING ATTORNEY.—Where a 
defendant admitted on cross-examination that he had been three 
times sentenced to the penitentiary, it would not have been im-
proper for the prosecuting attorney to refer to such admissron 
in commenting on defendant's credibility. 

Appeal from Pulaski Circuit Court, First Division ; 
Abner McGehee, Judge; affirmed. 

Hal L. Norwood, Attorney General, and Pat Me-
haffy, Assistant, for appellee. 

SMITH, J. This appeal is from a judgment sentenc-
ing appellant to a term in the penitentiary of two years 
on a charge of burglary and of one year on a charge of 
grand larceny. For the reversal of this judgment he 
assigns as error in his motion for a new trial that the 
verdict was contrary to the law and the evidence, and 
that the court erred in permitting the prosecuting at-
torney, over his objection, "to improperly argue the 
previous convictions of the defendant, to which action 
of the court the defendant at the time excepted." 

But little need be said to dispose of this appeal. 
The testimony on the part of the State was to the follow-
ing effect. On the night of June 17, 1931, a grocery 
store in the city of North Little Rock was broken into 
and 3,500 cigarettes, of the value of from $27 to $30, 
were taken therefrom. Entrance was gained by break-
ing the glass in the front door and the padlock on the 
door. The day following appellant offered to sell to a 
grocer in Little Rock some cigarettes at $1 a carton. 
This offer aroused the suspicion of the Little Rock grocer, 
who notified the Little Rock police headquarters. Two 
police officers went at once to the grocer's place of ibusi-
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ness, which was near the end of the South Highland 
street car line. Appellant was there when the officers 
arrived, and he boarded a street car when he saw them. 
The officers took the same car, and saw appellant go to. 
the rear end of the car and throw a package under the 
rear seat. The officers got the package and placed ap-
pellant under arrest. The cigarettes were shown to the 
North Little Rock grocer and were identified by him, 
the identification being made by his cancellation mark on 
the revenue stamps. 

The chief of detectives of North Little Rock testi-
fied that appellant was delivered into his cuseody about 
eight hours after the burglary had been committed, and 
that he noticed at the time that appellant's right thumb 
was injured. He asked appellant about the cigarettes, 
and appellant told him that he found the cigarettes in 
a concrete basement at the north end of the Missouri 
Pacific bridge in North Little Rock. The officer found 
upon inspection that there was no baSement at this 
point. One of the gloves found on appellant at the time 
of his arrest had fresh blood on it. 

Appellant testified in his own behalf and admitted 
having the cigarettes in his possession. He stated that 
he had found them in Little Rock, and that the officer 
was mistaken in saying that he had said they bad been 
found in North Little Rock. He further testified tha t 
he started to take the cigarettes to some "bOys" in the 
penitentiary, and he admitted offering to sell them to the 
Little Rock grocer. When he saw the grocer go to the 
'phone, he thought an officer was being called, and not 
wanting to get into trouble again he threw the package 
containing the cigarettes under the car seat. On his 
cross-examination he admitted that he had been twice 
sentenced to the Arkansas penitentiary and to the 
penitentiary in Atlanta once. 

This testimony fully sustains the conviction. Ap-
pellant was found in possession of property very recently 
stolen, and the jury evidently disregarded the explana-
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tion of his possession. Y elvington v. State, 169 Ark. 
359, 275 S. W. 701. 

As to the argument of the prosecuting attorney, it 
may be said that it does not appear from the bill of 
exceptions what the argument was, and we do not there-
fore know whether- it was improper or not. NPal v. 
State, 156 Ark. 419, 246 S. W. 470. Appellant admitted 
on his cross-examination that he had been three times 
sentenced to the penitentiary, and it would not have been 
improper for the prosecuting attorney to discuss this fact 
in commenting upon appellant's credibility as a witness. 

No error appears, and the judgment must be 
affirmed. It is so ordered.


