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StanrieLp v. KiNcaxxow.

Opinion delivered February 8, 1932.

1. HIGHWAYS—SPECIAL ROAD FUND.—The county court is not author-

ized to create a special county road fund to pay subsequently .
issued warrants, thereby repudiating outstanding warrants.

2. HIGHWAYS—STATE FUNDS.—Funds in the State Treasury credited
to the county highway fund under Acts 1931, No. 63, are State
funds which may be taken and ‘used by the State in payment of
the State’s obligations.

3. COUNTIES—WARRANTS—ORDER OF PAYMENT.—Unless received in
payment of county taxes or other county charges, warrants drawn
on the county highway fund are redeemable in the order of their
number and date, under Crawford & Moses’ Dig., § 2007.

Appeal from Logan Circuit Court, Northern Dis-
trict; 4. B. Priddy, Judge on Exchange; reversed.

Evans & Evanms, for ‘appellants.

~ Rhyne & Shaw and Hays & Swmallwood, for
appellees.

Cochran & Arnett, for interveners.

Trieber & Lasley, amict curiac.

McHawey, J. This is an appeal from a judgment of
the circuit court of Logan County awarding a writ of
mandamus on the petition of the county judge and Fred
Stacy against Joe Z. Stanfield, county treasurer of said
county, by which the treasurer was ordered and directed
to pay, from the funds in his hands arising under the
provisions of act 63 of the Acts of 1931, the warrant of
the petitioner, Fred Stacy, drawn on a fund in the county
treasury resulting from the turnback from the State
Highway Fund in the State Treasury to the credit of the
county highway fund. This judgment also. approved and
confirmed the order of the county court of Logan County
made and entered on August 6, 1931, hereinafter men-
‘tioned, and dismissed the 1ntervent1ons of the First Na-
tional Bank and other interveners.

In 1930 a large number of warrants were issued
against the county highway fund of Logan County for
right-of-way, materials, supplies, and labor payable in
1931, and .in 1931 a large number of the same kind of
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warrants were issued against said fund payable in 1932,
all of which are still outstanding and aggregate more

~ than $35,000. On August 6, 1931, there was on deposit

in the county treasury, to the eredit of the county high-
way fund, $3,000, and the county judge made an order
creating what was designated as ‘‘County Road Fund
Special under act 63,”’ and it was ordered that the
funds already on hand and all funds thereafter to be
received by the treasurer under the provisions of said
act 63 of 1931 be credited to said fund, and directed the
clerk to charge the county treasurer with all funds on
hand and which were thereafter to be received from the
State Treasurer to said special fund. The order further
designated -certain county roads as ‘‘farm-to-market
roads.”” The clerk was further ordered and directed to
receive and file all claims properly presented against said
““County Road Fund Special under act 63,’” and, when
ordered paid by the court from said fund, to issue
his warrant upon the treasurer against said fund, and
that the treasurer should pay same from said fund only.
The effect of the order was to create a new fund out of
which warrants thereafter to be issued should be paid,
and was virtually a repudiation of the warrants then out-
standing in the hands of the interveners and others in
the amount of more than $35,000, as aforesaid. It appears
that only the funds received from the State Treasurer
and commonly referred to as turnback from the State
Highway Fund go into the county.treasury to the credit
of the county highway fund, and that there is no money
in said fund arising from taxes or otherwise in Logan

County in said county highway fund. The three-mill road

tax of Logan County does not get into that fund, as it is

prorated to the several road districts in the county and

spent under the direction of the county judge. through

-road overseers. Thereafter appellee Stacy filed a claim

with the county clerk in the:sum of $88 for road work
done by him which was presented to the county court and
allowed against the newly created fund. The court
directed the clerk to issue his warrant in Stacy’s favor
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for said sum, and directed the treasurer to pay same out
of the new fund so created, which the treasurer declined

to do. The treasurer also refused to obey the order of

the court to transfer the money then on hand to the credit
of the new fund, and refused to pay the Stacy warrant
because of the warrants already issued and outstanding
in the hands of interveners and others, which had been
issued against the county highway fund prior to the date
of Stacy’s warrant. The treasurer and interveners
appealed from the order of August 6th to the circuit
court, and that case, as also that for the petition for
mandamus, were heard together in the circuit court with
the result heretofore stated. This appeal challenges the
correctness of that judgment.

We think the judgment of the circuit court awarding
the writ of mandamus against the treasurer, in dismiss-
ing the interventions, and in approving the order of the
county court of August 6, 1931, was erroneous and must
be reversed on the authority of Anderson v. American
State Bank, 178 Ark. 652, 11 S. W. (2d) 444; Burke v.
Gullege, 184 Ark. 366, 42 S. W. (2d) 397; and Hastings
v. Pfeiffer, 184 Ark. 952, 43 S. W. (2d) 1073. In the
last-mentioned case we said: ‘“We are of the opinion
that it is immaterial by what name the fund was called,
where it is shown that the ‘county highway fund’ and
the “Clay County road fund’ were received from the
same source, derived from the same character of taxation
and devoted to the same purpose.’”” Both the cases of
Burke v. Gullege and Hastings v. Pfeiffer were dealing
with the turnback fund under act 63 of 1931. This act is
the authority relied upon by the county judge in the in-
stant case to support his order of August 6th. As already
stated, the county highway fund of Logan County, de-
pends entirely for its revenue on act 63 of 1931, and the
effect of the order was thereafter to make it impossible
for the outstanding warrants against the county highway

fund ever to be paid, and we think the county court had -

no authority to make such order. It is regrettable, of
course, that a county judge would issue warrants on the
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county highway fund in excess of the revenue acecruing
to said fund during the current year, and especially to
make them payable during the term of a new adminis-
tration, but this is a matter for legislative action and not
for the courts. We held in the case of Anderson v. Am-
erican Bank, supra, that the fund in the county treasury
received from the State as turnback is not county rev-
enue, but State revenue, and that the provisions of the
amendment to the Constitution prohibiting counties from
going in debt had no application to this fund. By act
63 of 1931 a tax of 6 cents a gallon is levied on gasoline,
and it is also provided that, after deducting the refund
on gasoline used for other than road purposes, the fund
shall be divided and deposited in the State Treasury,
five-sixths to the credit of the State Highway Fund and
one-sixth to the credit of a fund to be known as ‘‘coun-
,ty highway fund,” and a further fund of 121 per cent.
“of the et proceeds derived from the sale and delivery
of State highway notes or bonds for the years 1931 and
1932, except such as are sold to pay off short-term notes,
shall be deposited in the State Treasury to the credit of
the county highway fund. And the act further provides
for a distribution of the funds in the treasury to the
credit of the county highway fund to the counties on a
basis therein fixed. The possibility of treating this
county highway fund so raised as county revenue and
thereafter subject to the provisions of amendment No.

.10 has suggested itself to us, but we have reached the

conclusion that this result does not follow in view of our
decisions in the Burke and Hastings cases, and this view
is strengthened by the provisions of § 6 of said act 63
of 1931, which provides ‘‘that, should the revenue pro-
duced under act 65 of the Aects of 1929 be less than
$7,500,000 for any year, then, and in that event, such
deficit shall be taken from the county highway fund
for such year, before an allotment to the counties is made
as provided for in this act. It being expressly understood
that all funds derived from the operation of this act or
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from the operation of said act 65 of the Acts of 1929,
shall be applied first to the payment of State highway -
notes or bonds and coupons issued by the State of Arkan-
sas under the provisions of act 11 of the Acts of 1927,
and under the provisions of act 65 of the Acts of 1929.”’
Therefore the conclusion is irresistible that the fund
thus created for the benefit of the counties is in fact a
. State fund which may be taken and used by the State
in the payment of its outstanding obligations. In this
view, said fund continues to be a gratuity provided by
the State for the benefit of its subdivisions.

The next question for decision is the order in which
the outstanding warrants may be redeemed. The court
ordered the payment of Stacy’s warrant out of the fund
on hand without regard to the prior outstanding war-
rants in the hands of interveners and others. Section 2
of the act of December 17, 1846, digested as § 2007, Craw-
ford & Moses’ Digest, provides: ‘‘That all county serip,”
and every warrant now issued, or which shall be here-
after issued, in cancellation of any county secrip, in any
county of this State, according to the provisions of the
forty-first chapter of the Rev. Statutes, headed, ‘county
treasurers,’ shall be redeemed and paid by the county
treasurer in the order of their number and date, and that
no scrip. or warrants shall be thus discharged in prefer-
ence to any of older dates, or until all of a prior date are
paid, provided the county treasurer upon whom said
scrip and warrants are drawn shall not be able to meet
all demands against him.”” This section applies in this
case as the treasurer is not able to meet all demands
against him drawn on the county highway fund. We
think it applies in all such cases and not merely to war-
rants issued in cancellation of serip or warrants pre-
viously issued. Otherwise injustice might, probably
would, result on account of favoritism. This view is
strengthened by a reading of § 3 of said act. It provides
‘‘that all county scrip or warrants * * * gshall be received,
irrespective of their number and date, in payment of all
taxes, duties, fines, penalties and forfeitures, accruing
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to said county.’”” The necessary inference is that, except
for the purposes named in § 3, all serip or Warrants shall
be redeemed in the order of the1r number and date, if the
treasurer is not able to meet all demands. No distinction
is to be made between scrip and warrants, as the terms
are used interchangeably in the act. This meaning of
the act was recognized by this court in Crudup v. Ramsey,
54 Ark. 168,15 S. W. 458, in an opinion by Judge HeminG-
way, where he said, in reference to the act of 1846, now
under consideration: ‘‘This is a part of an act whlch
provided that warrants should be paid in the order of
their number, and that no warrants should be paid until
all of a prior date had been paid or provided for. * * *
Tts manifest purpose was to provide that warrants should
be received in payment of taxes and dues to the county,
even though there were prior warrants not paid or pro-
vided for.”” And the same meaning of the act was recog-
nized in Graham v. Parham, 32 Ark. 677, 694, where Mr.
Chief Justice Excrisx used this language: ‘‘County war-
rants shall be redeemed and paid by the county treasurer
in the order of their number and date, and no warrant
shall be thus paid until all of a prior date are paid, pro-
vided the county treasurer upon whom the warrants are
drawn shall not be able to meet all demands upon the
treasury. Acts December 17, 1846, § 2; Gantt’s Dig.,
§ 1042.”” This cannot be av01ded by makmg warrants
payable in the future.

It appears therefore that the learned trial court
erred in awarding the writ of mandamus against the
~ treasurer, in dismissing the interventions, in ordering
the Stacy warrant paid ahead of others, and in sustain-
~ ing the order of the county court of August 6, 1931.
The judgment will be reversed, and the cause re-
- manded with directions to dismiss the petition for man-
damus, vacate and hold invalid the order of the county"
court of August 6, 1931, and to order the treasurer to
pay all valid outstandmg warrants on the county high-
way fund in the order of their number and date.



