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GREEN v. STATE.
Opinion delivered January 25, 1932.

1. CRIMINAL LAW—ASSIGNMENT OF EXCLUSION OF EVIDENCE.—Assign-
ment of error in excluding testimony held unavailable, in absence
of showing what the testimony would have been.

2. CRIMINAL LAW--CROSS-HXAMINATION OF WITNESS.—Refusal to
permit a defendant to recall the prosecuting witness in a rape case
for further cross-examination was mot an abuse of diseretion
where the witness had been thoroughly cross-examined by de-
fendant’s counsel. ) . -

3. WITNESSES—IMPEACHMENT.—In a prosecution for having carnal
knowledge of a girl under 16, it was not error to refuse to per-’
mit the introduction of a letter, part of which was written by
the prosecuting witness, for the purpose of impeaching her, where
examination of the entire contents of the letter showed that it

did not contain any statement relevant or material to the trial
of the case. :
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4. CRIMINAL LAW—REPETITION OF INSTRUCTIONS.—It was not error
to refuse a requested instruction fully covered by the court’s

... charge. ’

5. ~RAPE—SUFFICIENCY OF EVIDENCE—Evidence #eld sufficient to-sup- -
port a conviction for having carnal knowledge of a girl under
16 years of age.

Appeal from Fulton Circuit Court; John L. Bledsoe,
Judge; affirmed.

Hal L. Norwood, Attorney General, and Pat Me-
haffy, Assistant, for appellee.

Kmsy, J. This appeal is prosecuted from a judg-
ment of conviction of appellant for carnal knowledge of
a girl under 16 years of age named in the indictment.

No brief has been filed for appellant. It is alleged
in the motion for a new trial that the court erred in the
admission and exclusion of certain testimony as desig-
‘nated, and in the failure to give appellant’s requested
instruction No. 1, and that the testimony is not sufficient
to support the conviection.

The first assignment is that the court erred in refus-
ing to allow Cleda Bowling to answer on direct examina--
tion the question: ‘“Did she say (the prosecuting wit-
ness) why they (her parents) were cruel to her?’’ With-
out regard to whether this was material, the record does
not show what the witness’ answer would have been, had
she been permitted to make one, and the assignment of
error is therefore unavailable. Dumham v. State, 169
Ark. 257, 275 S. W. 325.

The next assignment is that the court erred in refus-
ing to permit the defendant to recall the prosecuting wit-
ness, Thelma McCleary, for further cross-examination.

_This request was made after the witness had been thor-
oughly cross-examined by counsel for the defense, after
she had testified as a witness in behalf of the State, and
no abuse of discretion was shown in the court’s refusal
to permit furthetr re-cross examination. Section 4190,
Crawford & Moses’ Digest; Murphy v. State, 169 Ark.
275, 273 S, W, 718; Underhill, Criminal Evidence, p.
509, § 358.
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Neither was error committed in the court’s refusal
to permit the introduction of a letter in evidence, part
of which was admittedly written by the prosecuting wit-
ness for the purposes of impeachment only. The witness
testified, however, that she did not write all the letter,
calling attention to the part of it that had been changed
after it was written, and an examination of the entire
contents of the letter shows that it did not contain any
statement relevant or material to the trial of the issue in
the case. After witness was excused, counsel for appel-
lant attempted to have her recalled for further cross-
examinafion about the letter, and, upon objection that it
was not proper cross-examination, the court refused to
allow it to be done, stating, however, that counsel could
make the witness his own and examine her as fully about
any relevant matters as he cared to, but counsel refused
to do this.

The next assignment is that the court erred in refus-
ing to give appellant’s requested instruction No. 1. This
instruction told the jury that the burden was on the State
to prove beyond a reasonable doubt that the prosecuting
witness was under the age of 16 years at the time of the
alleged intercourse, but the court had already given in-
struction No. 7, in virtually the same language of the
refused instruction requested, and it was not necessary to
give the requested instruction, even though it was cor-
rect, it being fully covered by the court’s charge.

* The testimony is amply sufficient to sustain the
jury’s verdict. It showed that the appellant went away
from home with the girl under the age of consent and
kept her away from home about 20 days, traveling about
with her into two other States. It was not denied that
the intercourse had occurred in the county where the
indictment was found, the chief question of the case being
whether the girl was under the age of 16 years at the
time. Her mother and father and one of the other wit-
nesses testified, giving her birth date, that she was under
16 years of age at the time; and the main insistence of
appellant, who did not testify, was an attempt to show
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that some of the witnesses had made contradictory state-
ments about the girl’s age, indicating that she was over
‘the age of consent at the time of the intercourse. The
whole evidence discloses, however, that appellant had
manifested no interest in or curiosity about the age of
the prosecutrix until after he was indicted.

We find no error in the record, and the judgment is
_affirmed.




