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Bank or Hoxie v. GramaM.

Opinion delivered January 11, 1932.

1. FRAUDULBNT CONVEYANCES—HOMESTEAD.—Creditors cannot attack
as fraudulent the conveyance of the debtor’s homestead as made
without consideration and in bad faith.

2. 'HOMESTEAD—SELECTION.—Occupancy of a place as a home by a
family is presumptive evidence of its appropriation as a home-
stead, and no other selection of the homestead is necessary.

3. HOMESTEAD—CONSTRUCTION OF STATUTES.—Constitutional and
statutory provisions relating to homestead exemptions are liber-
ally construed.

4. FRAUDULENT CONVEYANCES—MORTGAGED PROPERTY.—In a credi-
tor’s suit to set aside a fraudulent conveyance, it was not error
to refuse to set it aside where it was worth $250,-and was subject
to a prior mortgage of $1,000.

5. HOMESTEAD-—MARSHALING ASSETS.—Where a widow and children
claim a homestead in a part of land subject to a mortgage, they
are entitled to have the remaining land sold first in satisfaction
of the mortgage.

Appeal from Lawrence Chancery Court, Eastern

District; 4lvin S. Irby, Chancellor; affirmed.
STATEMENT BY THE COURT.

. Appellants, Bank of Hoxie and the administrator
of the estate of J. M. Graham, deceased, brought this suit
in equity against the M. E. Graham, widow of said de-
cedent, and against his children and heirs at law, to set
aside a deed to a certain tract of land as having been ex-
ecuted by said J. M. Graham to said M. E. Graham in
fraud of the rights of the creditors of the former, and
to have said lands sold by the administrator for the pur-
pose of paying the debts of the decedent. The suit was
defended on the ground that the land in question com-
prised the homestead of said J. M. Graham, and was not
liable for the payment of his debts.

The material facts necessary to decide the issues
‘raised by the appeal may be briefly stated as follows: J.
M. Graham became the owner of the land in controversy,
which is situated in Lawrence County, Arkansas, by deed
on November 22, 1914, for a consideration of $1,500. On
the 18th day of December, 1928, J. M. Graham and M. E.
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(Graham his wife, conveyed said tract of land to J. E.
Giraham, their son, for a consideration of one dollar in
cash and the assumption of a certain mortgage in the
amount of $1,500. On the same day, J. E. Graham, for
the same consideration, conveyed said land to his mother,
M. E. Graham. Both deeds were duly acknowledged and
filed for record on the same day.

About a month aftcr the execution of the deeds, J.
M. Graham died intestate in Lawrence County, Arkan-
sas, and administration was duly had upon his estate.
The Bank of Hoxie probated a claim against his estate
for the sum of $2,762.87, with the accrued interest. J.
M. Graham had no estate except the land embraced in the
deed above referred to.

According to the testimony of the witnesses for ap-
pellants, nothing had been paid towards the satisfaction
of the indebtedness probated by the bank against the
estate of J. M. Graham, deceased, and the prinecipal and
accerued interest of the indebtedness is past due. The land
comprised in the deed above mentioned amounted to 103
acres, and is worth from $75 to $100 per acre. There
were somewhere between forty-five to fifty acres in cul-
tivation. There were a good dwelling house, barn, tenant’
house, and orchard on the land. Some of the witnesses
testified that the improvements were worth about $4,000.
The land lay in a single body.

According to the evidence of Mrs. M. E. Graham, she
was the widow of J. M. Graham, deceased, and there
were 96 acres of the land in controversy. She and her
husband resided on the land from the time of its pur-
chase in 1914 until his death, and she has resided there .
since that time. There is a mortgage on the land and
about $1,000 due on it. The best land all lies surround-
ing the dwelling house. '

Other witnesses testified that the land was not worth
more than $2,500 with all the improvements on it and the
debt for $1,000 against it. Other witnesses testified that
the 80 acres on which the house was situated comprised
the cultivated land and all the best land. The remain-
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ing sixteen acres is not good land and is not worth
anything like $1,000.

On cross-examination, Mrs. M. E. Graham testified
that she claimed the land under the deed executed by her
husband and herself to her son and reconveyed to her by
her son on the same day. She stated that her husband
first made a will in her favor and then determined to
execute a deed to her. She didn’t know why he first
deeded it to the son and then had the son deed it back
to her. She claims the land is a gift from her husband
under the deed executed by him in December, 1928.

The court found that the deed executed in 1928 by
J. M. Graham to his son was in fraud of the rights of
his creditors, provided that said land was not the home-
stead of the grantor. The court further found that the
land comprised ninety-six acres which was of the value
of $3,000; that on the eighty acres of said land on which
are located all the improvements was the homestead of
the grantor or could have been so selected at any time, and
was not subject to the claims of appellant as creditor
of her deceased hushand. The court then held that the
conveyance of the 80 acres of land by the husband
to the wife would not be disturbed by the court. The
court further found that the remaining sixteen acres
did not exceed in value the sum of $250, which was subject
to a mortgage executed by J. M. Graham in his lifetime
on the whole 96 acres, and that his widow and
heirs at law would have the right to have them sold first
in satisfaction of the mortgage indebtedness. Therefore,
it was by the court considered and decreed that the com-
plaint of appellants be dismissed for want of equity. The
case is here on appeal.

G. M. Gibson, for appellant. )

W. P. Smith and O. C. Blackford, for appellee.

Harr, C. J., (after stating the facts). At the out-
set, it may be stated that it is the settled law of this
State that creditors cannot attack as fraudulent the con-
veyance of a homestead as made without a consideration
and in bad faith as to them. The reason is that, under
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our Constitufion and statutes, the homestead is not sub-
ject to the lien of a judgment or to a sale under execution
except in certain specified instances. It is conceded that
appellant, Bank of Hoxie, does not fall within the ex-
cepted class of creditors. Bogam v. Cleveland, 52 Ark.
101, 12 S. W. 159, 20 Am. St. Rep. 158; Dawvis v. Day, 56
Ark. 146, 19 S. W. 502; Fluke v. Sharum, 118 Ark. 229,
176 S. W. 684; Dean v. Cole, 141. Ark. 177,216 S. W. 308;
and Starr v. City National Bank, 159 Ark. 409, 252 S.
W. 356. '

This is conceded to be the settled law in this State,
but it is earnestly insisted that there has been no select-
ing or setting apart of the 80 acres of land as a home-
stead, and that the value of the whole tract amounts to
much more than $2,500. Under our Constitution, the
homestead outside any city, town, or village, owned and
occupied as a residence, shall consist of not exceeding
160 acres of land with the improvements thereon to be
selected by the owner; provided, the same shall not ex-
ceed in value the sum of $2,500, and in no event shall the
homestead be reduced to less than 80 acres, without
regard to value. Constitution, art. 9, § 4. The claim
that the 80 acres of land was not selected as a home-
stead is not tenable. It contains the home of the family
and was occupied by them as a residence from the time
J. M. Graham purchased it in 1914 until his death in 1928,
and since that time it has been occupied by the widow
and those of the children who live with her. From the
beginning, constitutional and statutory provisions re-
lating to homestead exemptions have been liberally con-
strued in this State in the interest of the family home.

In the early case of Tumlinson v. Swinney, 22 Ark.
400, 76 Am. Dec. 432, the term ‘‘homestead’’ has been des-
ignated as the place of a house or home, that part-of a
man’s Janded property which lies about and contiguous to
his dwelling house with the inprovements and appurten-
ances. The same definition of a homestead has been rec-
ognized and applied by the court in interpreting all our
Constitutions on this subject. Williams v. Dorris, 31 Ark.
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468; McCloy v. Arnett, 47 Ark. 453,2 S. W. 71; McCrosky
v. Walker, 55 Ark. 303, 18 S. W. 169; Flowers v. United
States Fidelity & Guaramty Company, 89 Ark. 506, 117 S.
W. 547; and Pulse v. McGregor, 179 Ark. 712, 17 S.
W. (2d) 888.

In 13 R. C. L., § 53, p. 588, it is said that in a majority
of the States occupancy of a place by a family is pre-
sumptive evidence of its appropriation as a homestead,
and is notice to all the world of that fact, it being further-
more the rule that the purchase of a home with the inten-
tion to occupy it as a homestead, followed by actual oc-
cupancy within a reasonable time, impresses it, ab tnitio,
with the homestead character and inviolability. Among
the cases cited is Tumlinson v. Swinney, 22 Ark. 400.

In that case the court quoted with approval from
Cook v. McChristian, 4 Cal. 26, construing the homestead
act of California, the following:

““The statute does not require any record of the
selection of the homestead, and points out no mode in
which the intention to dedicate property as a homestead
shall be made known. In this particular the statute is
lame, and it will be observed, from reading the whole act,
that the Legislature by accident has omitted this neces-
sary provision. In the absence of any statute regulating
the subject, the filing of notice in the recorder’s office
of the county could have no legal verity, and would not
be conclusive on purchasers or ereditors. The homestead
is the dwelling place of the family, where they permanent-
ly reside. By the common law such residence would
-raise the presumption that the premises so held were the
homestead, and every one would be bound to take notice
of the character of the occupant’s claim, as occupation is
prima facie evidence of title. There is no dispute in
this case that the plaintiffs knew of the defendant’s pos-
* session. Such possession, taken in connection with other
circumstances in the case, was properly submitted to the
jury, from which to find the fact of the dedication of
the premises as a homestead.”
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In the present case, the evidence shows that the land
upon which the dwelling house is situated, and the con-
tiguous land, not exceeding eighty acres, was in a reason-
able, compact and convenient form and constituted Gra-
ham’s homestead. J. M. Graham resided on the land
from the time he purchased it in 1914 until he conveyed
it to his wife in December, 1928. No other selection of
his homestead was necessary. Delisha v. Minneapolis,
St. Paul, Rochester & Debuque Electric Traction Com- "
pany, 110 Minn. 518,126 N. W. 276,27 L. R. A. (N. S.) 963.

It is next insisted that the court erred in not setting
aside the deed as to the remaining sixteen acres and
ordering it sold for the payment of the debts to appellant
bank. We do not think the court erred in so holding.
There was a valid mortgage on the whole homestead with
nearly $1,000 balance due on it. The great preponderance
of the evidence shows that the remaining 16 acres of
land was not worth more than $250. Hence no useful
purpose could have been served in setting aside the con-
veyance as to the 16 acres and ordering them sold, pro-
vided appellees had the right to have them first sold in
satisfaction of the mortgage indebtedness to the exclu-
sion of the homestead. '

In the case of Grimes v. Luster, 73 Ark. 266, 84 S. W.
223, Am. St. Rep. 34, the court in discussing a similar
and kindred question of law said:

“In Lattell v. Jomes, 56 Ark. 130, [19 S. W. 497] an
action was brought by next friend of minors to select
and set apart to them a homestead in a tract of 240
acres, and to require a creditor holding a mortgage upon
the whole to be limited to the part not selected as home-
stead. The selection was held proper to be made, and the
mortgage, which was subject to their rights, enforced
only against the surplus ovér the homestead. The prin-
cipal of selecting one of two homesteads is not different
from segregating a homestead out of an area larger than
the homestead limit. The rule allowing a debtor to
select a homestead has long been in force in this State.”’
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As we have already seen, the whole theory of our
homestead laws is based upon the idea of giving a family
home to debtors, which is exempt from the liens of judg-
ments and executions levied upon them except in certain
specified cases. The policy of the statute is to preserve
the home to the family, and we think the interpretation
put upon the case of Littell v. Jomes, 56 Ark. 139, 19 S.
W. 497, in the later case of Grimes v. Luster, supra, 18
applicable to this case, and should -govern.

Therefore the decree will be affirmed.




