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Towxnes v. KRuMPEN.

Opinion delivered December 7, 1931.

1. STATUTES—CONSTRUCTION OF ADOPTED STATUTE.—Where a statute
adopted from another State had not previously been construed by
the courts of that State, subsequent decisions of such courts will
not be binding in the courts of this State.

2. FRAUDULENT CONVEYANCES—GIFTS.—A  husband can make a valid
gift to his wife or any one else, provided he is not insolvent at the
time, and has enough property left to pay his debts.
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3. - FRAUDULENT CONVEYANCES—SUBSBQUENT CREDITOR.—Before a sub-
sequent créditor can impeach a conveyance by his debtor, he must
show an actual intent to defraud.

4. INSURANCE—INTEREST OF WIFE—Where a husband procured life
insurance policies payable to his wife, she had a vested right in
such policies and to the proceeds thereof upon her husband’s death.
INSURANCE—WIFE'S INTEREST.—Where a husband, with no actual
intent to defraud subsequent creditors, procured policies of life
insurance payable to his wife as his beneficiary, and calling for
annual premiums exceeding $300, having other insurance suffi-
cient to meet all prior debts, the proceeds of the former policies
became the wife’s property upon the husband’s death, and not
subject to payment of his debts, notwithstanding Crawford &
Moses’ Dig., § 5579, exempting policies payable to the wife where
the annual premiums did not exceed $300.

(21

Appeal from Pulaski Chancery Court; Frank H.
Dodge, Chancellor; reversed.

STATEMENT BY THE COURT.

This appeal is from judgments subjecting the pro-
ceeds of certain insurance policies, payable to appellant
as beneficiary, to the debts of her husband, upon whose
life said policies were issued.

It appears that the insured first took policies in the
sum of $15,000 on his life payable to his wife, upon which
he later changed the beneficiary to his estate, and said
policies were in force at the time of his death. He pro-
cured other policies payable to his wife as beneficiary,
one for $5,000 in the Missouri State Life Insurance Com-
pany issued in 1910, two others in the Home Life Insur-
ance Company for $5,000 each, issued March 12, 1926,
and one in the Reserve Loan Life Insurance Company
on March 12, 1926. Returns from these policies were
paid into the registry of the court in the sum of $19,-
543.35,$9,454.74 of the same having been paid to appel-
lant as the amount of insurance purchased with premiums
of $300 per year, leaving a balance in the registry of the
court of $10,888.58. The proceeds from the $15,000 poli-
" cles payable to his estate after deducting a loan on said
. policies amounted to $9,542.90, which was paid to the

estate. ‘
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Townes, for 15 or 20 years prior to his death, was
engaged in the business of broker of stocks and bonds,
and his home, also the property of Mrs. Townes, was
valued at $6,600, against which there was a mortgage of
about $4,000.

The court found that James M. Townes, the insured,
was insolvent on December 31, 1927, without sufficient
assets to pay his creditors’ claims in full, and so remained
until his death on July 19, 1930; and that the insurance
payable to appellant, his wife, ‘‘is subject to the payment
of the claims of such creditors, with the exception of that
amount of said insurance which an annual premium of
$300, paid out of the funds of the said J. M. Townes,
deceased, would purchase,”’ and rendered judgment ac-
cordingly, ordering that said sum of $10,618.33 with
interest in the registry of the court be paid to L. L.
McIiachin, as administrator of Townes’ estate, for ad-
ministration according to law, ete., and gave the plain-
tiffs judgments for certain amounts against the
administrator.

The suit was brought under the provisions of our
statute of 1873, § 5579, Crawford & Moses’ Digest.

J. 4. Tellier, for appellant. A

Raymond Jones, Louis Cohn, Tom F. Digby, Gra-
ham R. Hall, Barber & Henry, Geo. C. Lewis and Buzbee,
Pugh & Harrison, for appellees.

Kirsy, J., (after stating the facts). Our statute,
under the provisions of which appellees recovered judg-
ments, reads as follows:

‘It shall be lawful for any married woman, by her-
self and in her name, or in the name of any third person,
with his assent, as her trustee, to cause to be insured, for
her sole use, the life of her husband, for any definite
period, or for the term of his natural life; and, in case of
her surviving her husband, the sum or net amount of the
insurance becoming due and payable by the terms of the
insurance shall be payable to her and for her use: and,
in case of the death of the wife before the decease of her
husband, the amount of said insurance may be made pay-




ARK.] Townes v. KrRUMPEN. 913

able to his or her children, for their use, and to their
guardian, for them, if they shall be under age, as shall be
provided in the policy of insurance; and such sum or
amount of insurance so payable shall be free from the
claims of the representatives of the husband, or of any of
his creditors; but such exemption shall not apply where
the amount of premium annually paid out of the funds or
property of the husband shall exceed the sum of three
hundred dollars.”” Crawford & Moses’ Dig., § 5579.

The statute has not been construed by this court,
except having been referred to once in the case of Dawvis
v. Cramer, 133 Ark. 224, 202 S. W. 239, where the court
‘held that the policy of insurance had been transferred
during the lifetime of the insured to defraud his creditors.

It is contended by appellant that said statute, § 1 of
the act of April 29, 1873, (§ 5579, Crawford & Moses’ Di-
gest), has been repealed by § 7, article 9, of the Constitu-
tion of Arkansas of 1874, and by acts 159, approved
March 19, 1915, and 66, amendmg said act, approved
February 11, 1919. This provision of the Constitution
and these statutes have removed all common-law dis-
abilities of married women to contract, acquire and hold
property, leaving their status in such regard that of an
unmarried woman or feme sole.

- Our said statute was obviously borrowed from the
laws of New York, being in the identical language of its
statute of 1840, Wthh had not been construed, so far as
we can 'ascertain, by any of its courts before its enact-
ment here in 1873, and any later construction of the
statuteby the courts of that State is not presumed to have
been adopted in its enactment here, and is in no wise
controlling upon our courts. Wallis v. State, 54 Ark. 611,
16'S. W. 821; Nebraska National Bank v. Walsh, 68 Ark.
433, 59 S. W. 952, 82 Am. St. Rep. 301; Brickhouse v.
Hqll, 167 Ark. 513, 268 S. W. 865; 25 R. C. L., Stat-
utes, § 294. '

Most of the New York cases cited were in construc-

tion of its amended statutes. The only case construing
the act of 1840, as existed at that time and i1dentical with
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our statute, is Whitehead v. New York Life Ins. Co., 102
N. Y. 143, 6 N. E. 267, 55 Am. Rep. 287, decided in
1886. The question raised here was not in that case, nor
attempted to be determined therein. It was held there
that the wife had a vested interest in the policies at the
moment of their delivery to the insured, and also that the _
husband was the agent of the wife in making the contract
of insurance and paying the premiums thereon. All
amendments to the said New York statute of 1840 and the
statute itself were repealed in 1896 by laws relating to
insurance on the life of a husband taken for the benefit
of his wife, in which it was provided that such insurance °
should be ‘‘free from any claim of a ereditor or repre-
sentative of her husband, except where the premiums
actually paid annually out of the husband’s property ex-
ceeded $500, that portion of the insurance money which
is purchased by excess premiums above $500 is primarily
liable for the husband’s debts, * * *”’ (Laws N. Y. 1896C
272, § 22); and the courts of that State have held that
such portion of the insurance money as was purchased
by annual premiums in excess of $500 was impressed
with a lien for the debts of the deceased in favor of all
his creditors ratably. Kuittel v. Domeyer, 175 N. Y. 205,
67 N. E. 433. Certainly the construction placed by the
New York court in 1903 on a law passed in that State in
1896 granting an express lien to the creditors on the in-
surance purchased by the expenditure of money for pre-
miums for insurance on the husband’s life in excess of
$500 yearly can have no weight in a construction of our
statute. The cases hold in the construction of statutes
of this kind that the contract of insurance is a contract
with the wife, although procured by the husband for her
benefit, and he is held to have been acting as her agent
representing her, acquiring no interest in or power of
disposition over the policy, his relation being that of life
insured while hers ‘was that of the legal holder in whom
solely was the vested interest. Felrath v. Schonfield, 76
Ala. 199, 52 Am. Rep. 319; Stilwell v. Mutual Life Ins.
. Co., 72 N. Y. 386; Gremes v. Travers, 87 Misc. Rep. 644,
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148 N. Y. S. 200; Huston v. Madduz, 179 111. 377, 53 N. E.
599; Davis v. Cramer, supra.

No allegation of fraud is made that the insurance
was purchased for the benefit of the wife by the payment
of more than $300 yearly for preminms, to cheat, hinder
and delay creditors. Under our laws, the husband can
~make valid gifts of his property to his wife or any one
else, provided he is not insolvent at the time, and has
left enough property to pay his debts. Itis'also true that,
in order for a subsequent creditor to impeach an other-
wise valid conveyance by a debtor prior to the creation
of his debt, he must show an actual intention to defraud.
Buchanan v. Williams, 110 Ark. 335, 160 S. W. 190. There
is no evidence in this case conducing to show any such
actual intention at the time these policies of insurance
were procured, and, so far as his creditors, prior or sub-
sequent, are concerned, the testimony shows that the in-
sured was carrying insurance policies in the sum of
$15,000, payable to his estate, and continued to carry such
insurance until his death, although he had borrowed a
substantial amount upon- the policies, leaving, however,
something like $10,000 thereof to his estate. There was
no actual intent to defraud subsequent creditors shown,
nor any circumstances from which such intention would
necessarily arise at the time of taking the policies of in-
surance in controversy, nor is there any testimony con-
ducing to show that at that time the insurance payable to
his estate would not have satisfied all prior debts, and
no inference necessarily arises from the testimony in the
case that, according to appellant’s manner of living and
earnings or accumulation of property, there would not
have been sufficient money realized from the insurance
payable to his estate to satisfy the claims of his creditors.

The wife had a vested right in these policies of insur-
ance upon their issuance and delivery, and to the pro-
ceeds thereof upon the death of the insured. No steps
were taken by the creditors to subject the proceeds of
these insurance policies to payment of their debts, even
if they had had the right to do so, before the death of the
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insured, when the proceeds of the policies became her
separate property, not subject to the payment of the debts
of her husband. S o

It follows that the court erred in its finding and
judgment holding otherwise, and the cause will be re-
manded with directions to enter a decree in accordance
with this opinion, giving to the appellant the proceeds -
of said insurance free from all the claims of appellees
herein, and dénying them any rights therein. It is so
ordered. Co

SmirH, J., dissents.




