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SourHerNy Crties DistriBuTIiNG CoMpaNY v. CARTER.

Opinion delivered June 15, 1931.

1. MUNICIPAL CORPORATIONS—TIME OF FILING REFERBNDUM PETITION.

—Filing a referendum petition to refer a municipal ordinance
" less than 80 days after the enactment thereof held not to in-
validate the petition, under Amendment 7 to the Constitution.

2. . MUNICIPAL CORPORATIONS—REFERENDUM PETITION—WITHDRAWAL
OF SIGNATURE.—After the sufficiency of a referendum petition
was duly certified by the proper officer, a signer was not entitled
to withdraw his signature, in the absence of fraud.

3. MUNICIPAL CORPORATIONS—GAS FRANCHISE—REFERBNDUM.—Under
Amendment 7 to the Constitution, providing that every exten-
sion, grant or conveyance of a franchise shall be subject to ref-
erendum, a resolution of a city council granting to a public utility
holding a gas franchise an increase in rates is subject to
referendum.

4. MUNICIPAL CORPORATIONS—RIGHT TO HAVE “MEASURE” REFERRED.—
A resolution of the city council granting to a public utility hold-
ing a franchise an increase in gas rates held included in the
term ‘“measure” within Amendment 7 to the Constitution.

5. MUNICIPAL CORPORATIONS—GAS RATES—REFERENDUM.—The mak-
ing or fixing by a municipal council of rates for gas-is a leglsla-

- tive, and not a judicial, act, under Const. Amdt. 7.

6. MUNICIPAL CORPORATIONS—INCREASE OF GAS RATES—REFERENDUM.
—Although a person aggrieved by a public utility rate fixed by
the city council could appeal and secure a review, this did not
preclude a referendum on a resolution of a city counc1l mcreas-
ing gas rates. .
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7. MUNICIPAL CORPORATIONS—INCREASE OF GAS RATES “REFERENDUM.
—A resolution of .the city council increasing, gas rates held not an
enactment of local legislation contrary to- general laws, as for-
bidden by Const. Amdt. 7.

8. MUNICIPAL CORPORATIONS———REFERENDUM—IMPAIRING OBLIGA’I‘ION
OF CONTRACTS.—Granting a referendum of a resolution 'of- the -¢ity
‘council increasing the.rates of a public utility held not.to impair
the obligation of a contract, nor to deprive, the utlhty company
of property or rights vsnthout due process.

9. CORPORATIONS—AMENDMENT OF FRANCHISE. — Under Const art. 12
§ 6, the franchise of a corporation granted by a city may’ be:
amended, although the "city- had attempted to bmd idtself ir-
revocably.

Appeal from Miller Cucmt Goult Dexter Bush
Judge; affirmed.

STATEMENT BY THE COURT.

This appeal comes from a gudoment of the Mllle]
Circuit Court granting a writ of mandamus aframst the
mayor and city councﬂ of the city’ of Texarkana, Arkan-
sas, to compel them to call a special election for a refer-
endum on a 1'esolut10n of the city council of May 30 1930
granting an increase in rates to the Southern.Cities- Dis-
tributing Company for supplym gas in the mty of
Texarkana

Said company on March, 17 1930 o"ave notlce to the
city council and the public for a proposed inerease in
gas rates, effective April 26, 1930. On April 8, 1930, the
council suspended the proposed. increase in rates and
fixed May 13th as the date for a hearing thereon On. thatf
date it was continued by consent to Mav 31, 1930 :On,
May 30, 1930, the day before the date set for the hearing,
the council met in special session and passed a ‘resolution
reciting that the appellant company since ﬁhng its. orig-
inal apphcatlon ‘submitted to the. city councﬂ in heu‘
thereof a substituted schedule of rates, which 'was ap-
proved by the council. The resolution set ‘out the sub-
stituted schedule. No meeting was held on the 31st by
the council, "and the public had no notice of thé special ses- ‘
sion on May 30,. when the substltuted schedule was
approved. : : : :

]
i
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The only evidence introduced on the 30th was the
report of the attorneys relative to a hearing then going
on in Texarkana, Texas, before the Texas Raﬂroad Com-
mission on the application of appellant for increase of
rates in that city. There was a hearing held by the coun-
cil of the city of Texarkana, Arkansas, in the year 1929,
on an application for a proposed increase of rates which
was rejected.” On June 27, 1930, petitions for a referen-
dum were filed with the mty clerk on the resolution grant-
ing an increase of rates adopted by the city councﬂ on
May 30th. Investigation by the city clerk of the peti-
tions for referendum so filed disclosed that they contained
sufficient names thereon, and on June 30, 1930, he certi-
fied: “I, , do find and declare that said
petitions contain the names of more than 15 per cent. of
- the total vote cast for the office of mayor at the.last pre-
ceding general election, at which a mayor was voted upon,
and that I find said pet1t10ns to be sufficient to order a
referendum upon said gas rate resolution of May 30,
1930.” At the time of the filing of the petitions, a form
for the ballot to be used at the referendum election was
submitted to the clerk. No proceeding was taken to
review the action of the city clerk in determining that
the referendum petitions were sufficient. Thereafter, on
July 8, 1930, certain persons filed with the council a
request that their names be withdrawn from the referen-
dum petitions, and one man appeared in ‘the clerk’s office
on that date and drew a line through his signature on the
petition, and wrote on the margin thereof: ‘““Withdrawn,
Tom Hinton, 7-8-30.”” The council granted the request,
striking the names from the petitions, and then on mo-
tion denied the referendum on the gas rate resolution of
May 30th, because of an insufficient number of qualified
electors on the referendum petitions.

This suit was brought, praying a writ of mandamus
directed to the mayor and members of the city council,
requiring them to submit to the voters of the city of
Texarkana, Arkansas, the question of the acceptance or
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rejection of said resolution, granting an increase of rates,
and the court directed the issuance of such writ, and the
appeal comes from this judgment.

The appellant distributing company sought to be

‘made a party defendant to the suit, and the court allowed
it to intervene over appellee’s objection.

It appears from the record that, on February 9, 1921,
the Southwestern Gas & Electric Company, which then
owned and operated the gas distributing system in Tex-
arkana, surrendered its franchise, and on February 10,
1921, procured an indeterminate permit from the Arkan-
sas Corporation Commission. This was done after the
adoption in November, 1920, of the initiative and refer-
endum amendment to the Constitution of the State, and.
five days before the approval by the Governor of act 124
of 1921, approved February 15, 1921, abolishing the

' Arkansas Corporation Commlssmn and restoring to the
cities the authority and duty to regulate rates.

In 1928, appellant company purchased the gas prop-
erties and plant of the Southwestern Gas & Electric Com-
pany in Texarkana, and applied to the city council to
authorize the transfer of the indeterminate permit, which
was done. In 1929, the Legislature, by act 284, p. 1196,
of ‘the Acts of 1929, relieved public utilities of the neces-
sity of securing the consent of .any public authority for
transfer of such an indeterminate permit. |

Appellant raises three questions for determination
here: first contends that the petitions were void, because
they were filed on June 27, 1930, within 30 days after the
passage and adoption of the resolution sought to be re-
ferred; second, that the resolution granting the increase

“of rates is not subject to a referendum; and last, that the
granting of such referendum would impair its contract
rights within the prohibition of the Constitution.

Willis B. Smith and Arnold & Arnold, for appellants,

J. M. Carter and B. E. Carter, for appellee.

Kirsy, J., (after stating the facts). The referendum
petitions were filed at a proper time. The initiative and

’
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referendum amendment to the Constitution provides:
‘“Municipalities may -provide for the exercise of the
initiative and referendum as to their local legislation.
General laws shall be enacted providing for the exercise
of the initiative and referendum as to counties. * * * In
municipalities and counties, the time for filing an initia-
tive petition shall not be fixed at less than sixty (60) nor
motre than ninety (90) days before the election at which
it is to be voted upon; for a referendum petition at not
less than thirty (30) nor more than ninety (90) days
after the passage of such measure by a municipal council ;
nor less than ninety (90) days when filed against a local
or special measure passed by the General Assembly.”
The amendment provides the time for filing a referendum
petition at “‘not less than thirty (30) days nor more than
ninety -(90) days after the passage of such measure by a
municipal council.”” This does not mean, of course, that
the petition for a referendum cannot be filed less than 30
days after the passage of the measure sought to be re-
ferred, but only that the city must allow at least 30 days
after the passage of the measure for the filing of a refer-
- endum petition thereon, and cannot allow more than 90
days. -The evidence does not show that the city of Tex-
arkana had- attempted to provide in any manner for the
exercise of the referendum on its local measures. It is
true the referendum petitions were filed against the res-
olution of the city council, adopted on May 30, 1930, ap-
proving the increased rates, on June 27, 1930, less than
30 days after the adoption of such measure but they
remained on file and were on file after 30 days after the
passage of the gas rate resolution, and were passed upon
and certified by the city clerk on the 31st day after the
passage of the resolution, as containing sufficient signa-
tures of qualified electors to authorize the referendum
petitioned for. The referendum petitions, although they
could not have been required to be filed in less than 30
days after the passage of the measure sought to be re- -
ferred, were in no wise invalidated by having been sooner
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filed. Although filed before the expiration of the 30 days
allowed, they remained on file with the proper officer; who
duly certified the sufficiency thereof after: examination
made on the 31st day from the passage of the resolution;
and were therefore in all respects as valid and effective as
though they had been filed-on the 30th day thereafter. It
may be that, after the signing of the petition, and before
the expiration of the 30 days allowed for.the filing there-
of, any person who chose to do so could have insisted
upon his signature being withdrawn therefrom ; but-where
such petition was filed on time, and after its :sufficiency.
was duly certified by the proper officer, any such signa-
ture could not be withdrawn as a matter of personal pref:
erence, nor without a sufficient showing that such signa-
ture had been fraudulently obtained. -It then became a
matter of public concern and part of the procedure neces-
sary to invoke the referendum in determining the :just-
ness and reasonableness of the rates allowed to -be
charged under the resolution by the appellant company
by approval or rejection of the resolution fixing rates for
the supply and distribution of gas to the people within
the city granting the franchise therefor. It.is not ques-
tioned that the petitions for the referendum were suffi-
cient, containing the number of qualified voters required
under the Constitution before the names were wrongfully
withdrawn and allowed to be stricken off by the city
council on July 8, 1930, after the expiration of the time
for filing thereof. The council then, of course, had 1o
right to refuse to grant the petition and deny the refer-
endum on any such grounds. ‘ S

It is also true that no objection was made to the de:
cision of the city clerk, or proceedings taken in the chan-
cery court which only can review it, to- challenge. the
correctness of the city clerk’s decision and determina-
tion of the sufficiency of the petition for any,reason—
because not signed by the required number of qualified
electors, or of not having a correct copy of the ordinance,
the measure sought to be referred, attached to it—and
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+ such objection cannot now be made in this suit, or in
any other than the chancery court.

The amendment provides that, if the sufficiency of
any petition is challenged, ‘‘such cause shall be a prefer-
ence cause and shall be tried at once,”” but the failure
to decide it ‘‘shall not prevent the guestion from being
placed upon the ballot at the election named in such
petition, nor militate against the validity of such meas-
ure, if it shall have been approved by a vote of the
people.” Amendment No. 5, Applegate’s Constitution
of Arkansas, 209.

It is next insisted that the resolution granting the
increase in gas rates is not subject to the referendum,
but this contention is without merit. The appellant com-
pany succeeded to all the rights of the old Southwestern
Gas & Electric Company for supplying and distributing
gas in the city of Texarkana, the transfer to it being
recognized by the ordinances of the city and by the stat-
ute, act 248 of 1929, p. 1196.

The constitutional amendment provides: ““Every ex-
tension, enlargement, grant, or conveyance of a franchise
® * ¥ whether the same be by statute, ordinance, resolu-
tion or otherwise, shall be subject to referendum and
shall not be subject to emergency legislation.”’

In Terral v. Arkamsas Light & Power Co., 137 Ark.
523, 210 S. W. 139, a case involving the construction of
act 135 of 1913, relative to the fixing of rates by a public
utility in the city of Arkadelphia, a petition having been
filed for referendum upon the ordinance granting an in-
crease thereof, the court held that the fixing of such
rates was not an exercise of the police power within the
meaning of the statute, but the granting or extension of
a franchise that was subject to the referendum. This
constitutional amendment expressly-provides: ‘“Every
extension, enlargement, grant, or eonveyarce of a fran-
chise * * * whether the same be by statute, ordinance,
resolution or otherwise, shall be subject to referendum
and shall not be subject to emergency legislation.”’ Such
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language necessarily includes a resolution of .the city
council granting an increase of rates to the public utility
for supplying and distributing gas to the people of the
city under its contractual rights to do so, being but an
extension or enlargement of its franchise. Moreover,
such resolution is clearly included in the word ‘‘measure’’
as defined in the constitutional amendment, which states:
¢ex * * includes any bill, law, resolution, ordinance, char-
ter, constitutional amendment or legislative proposal or
enactment of any character.”” Amendment also provides:
«‘The initiative and referendum powers of the people are
hereby reserved to the legal voters of each municipality
and county as to all local, special and municipal legisla-
tion of every character.”

The making or fixing of rates is an act legislative and
not judicial in kind within the meaning of this constitu-
tional amendment. Prentis v. Atlantic Coast Line Co., 211
U. S. 210, 29 S. Ct. 67, 53 L. Ed. 150; Bacon v. Rutland
Railroad, 232 U. S. 134, 34 S. Ct. 283, 58 L. Ed. 538;
Keller v. Potomac Electric Company, 261 U. S. 428, 43
S. Ct. 145, 67 L. Bd. 731; Van Buren Water Co. v. Van
Buren, 152 Ark. 83, 237 S. W. 693; Clear Creek Oil &
Gas Co. v. Ft. Smith Spelter Co., 148 Ark. 260, 230 S.

'W. 897; Coal District Power Co. v. Booneville, 161 Ark.
638, 256 S. W. 871.

Although a right of appeal was provided by the law
for any person aggrieved by any rate fixed by a munici-
pal council or city commission,.or by any order or ordi-
nance made in pursuance of such law, for a review of
the action of the municipal council or city commission,
as to ifs legality, validity, fairness or reasonableness, it is
not an exclusive remedy and did not prevent the proper
application of the referendum to the resolution fixing the
rates, nor did it amount to an enactment by the council
of local legislation contrary to any general law of the
State, within the meaning of such amendment. The pur-
pose and effect of the referendum is only to allow the ap-
proval or rejection of the resolution and rates fixed there-
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in by the council by vote of the people, who are not ex-
pected of course, to establish a reasonable rate or rates
in such roferendum but only to lend their approval to
- such rateg as arc. fl\ed or proposed, or reject them hy
their. votes.

The Texas cases relied upon by appellant, appar-
ently holding contrary to our own decisions, are entitled
to little weight in consideration and construction of the
provisions of our dissimilar constitutional amendment,
which is broad enough to and does grant the power of a
referendum of the resolution or ordinance, which is but
an. extension or enlargement of appellant company’s
franchise. .

The granting of a referendum on the resolufion in-
creasing the Iates allowed to be charged by appellant
company was not in effect a passage of a law or ordinance
impairing any obligations of the contract or franchise of
appellant company. Neither would the referendum of
such ordinance, unfavorably acted upon by the electors,
have an effect to deprive said company of any of its prop-
erty or rights without due process of law. There is no
evidence of any act or conduct of the city indicating the
surrender or release of its right to regulate the rates
charged by public utilities to its citizens for furnishing
gas. Milwaukee Electric Rd. Co. v. Railroad Commis-
stom, 238 U. S. 174, 35 S. Ct. 820, 59 L. Ed. 1254.

The General Assembly had power, even under the
Constitution permlttlncr the revocation and annulment of
charters found to be i injurious to the citizens of the State,
to permit the change and amendment of any franchise
g'ranted by any city attempting to bind itself irrevocably
to any agreed schedule of charges or rates, regardless of
the necessity that might exist for the recrulatmn thereof.
See. 6, art. 12, Const of 1874; Ry. Compcmy v. (ill, 54
Ark. 101 15 S. W. 18, 11 L. R. A. 452; I4d. 156 U. S. 649
Spring Va,lley Water Works v. Schottler, 110 U. S. 347,
4 8. Ct. 48, 28 L. Ed. 173; Covington & Lexington Turn-
pike Road Co. v. Safndford 164 U. S. 578, ]7 S. Ct. 198,
41 L. Ed. 560.
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It follows from what has been said that the judgment
of the circuit court in issuing the- mandamus to compel
the granting of the Teferendum upon the resolution or
ordinance of the city increasing the rates allowed to be
charged the consumers .in. the. distribution of .gas was
correct, and the judgment must be:affirmed. It is-so
ordered. ‘ ' :




