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HeppEN. v.. STATE:
‘Opinion delivered September 23, 1929.

1. CRIMINAL LAW-—CHANGE OF VENUE—CREDIBLE PERSONS:~—On an
application for a change of.venue, in order for an affiant to
qualify as a “credible person” under the statute, he must be
¢ognizant of the prejudice-existing throughout the.entire county,
and it is not sufficient for him to show a knowledge of the popular
sentiment in three or four localities in the. county.

2. CRIMINAL LAW—PROOF OF OTHER CRIMES—INSTRUCTION.—In a
prosecution for embezzlement, it was error to refuse to instruct
that evidence“introduced of other similar offenses committed by .
defendant about the same time was admissible solely for the pur-
pose of showring,design or intention.

Appeal from Jefferson Circuit-Court; T G Parham,
Judge; reversed.

Rowell & Alexander and: E W Broc.kman for
appellant. '

-Hal L. Norwood,. Attorney General and Robert F.
Swmith, Assistant, for appellee:

Humrugreys, J. Appellant- was 1ndlcted,_ under
separate counts, in the circuit court of ‘Jefferson: County,
for the crimes of grand larceny and embezzlement.
He filed a motion for a change of venue, which was over-
ruled by the trial court; over his objecton and excep-
tion. Upon a trial of the charges he was acquitted
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of grand larceny but convicted of embezzlement, and ad-
judged to serve a term of one year in the State Peni-
tentiary as a punishment therefor, from which judgment
~of convietion an appeal has been duly prosecuted to thls
court,

Appellant assigns as reversible error the action of

the trial court in refusing to grant him a change of venue.

In order to obtain a change of venue to another
county, by one charged with crime in any circuit court in
this State, the statutes require that it must be made to
appear by petition of the. defendant, supported by the
affidavits of two credible persons, that the minds of the
inhabitants of ‘the county in which the cause is pending
are so prejudiced against him that he cannot obtain a
fair and impartial trial therein. This court has ruled
that, in order for an affiant to. qualify as a credible per-
son under the statute, he must be cognizant of the prej- .
udice existing throughout the whole county, and mnot
merely in portions thereof. - Dewein v. State, 120 Ark.
302,179 S. W. 346; Speer v..State, 130 Ark. 457,198 S. W.
113; Williams v. State, 162 Ark. 285, 258 S. W. 386; Mills
v. State, 168 Ark. 1005, 272 S. W. 671.

In the instant case the affiants were only conversant
with the sentiment in three or four localities in Jefferson
County, and, on account of their limited knowledge of
the popular mind in the entire county, could not qualify
as ‘‘credible persons’’ within the meaning of the statute.
~ Appellant also assigns as reversible érror the refusal
of the court to instruct the jury that the evidence intro-
duced, of similar offenses about the same time, was ad-
mitted solely for the purpose of showing design or par-
ticular intention.- The count in the indictment charging
appellant with embezzlement alleged that he came into
possession of $19.50 as agent of the Hall Grocery Com-
pany, a corporation, on the 10th day of November, 1928,
and unlawfully, feloniously and fraudulently converted
same to his own use. The State introduced testimony to
prove the alleged unlawful conversion of said amount on
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the 10th day of November, 1928, and then 1nt10duced
other evidence tendlng to show that other amounts had
been converted in a similar manner on other dates before
and after the date alleged in the indictment. The proof
introduced by the State tended to show that each separate
conversion constituted a separate offense, so the only
purpose for which similar offenses committed by appel-
lant about the same time could have been introduced was
to reflect his intent in converting said sum on the date
alleged, and the introduction thereof should have been
limited to that purpose, by instruction or otherwise.
Strong v. State, 81 Ark. 25, 98 S. W. 678, and cases cited
therein. Appellant’s requested instruction No. 2 was a
correct declaration of law relative to the purpose for
which evidence of similar transactions occurring about
the same time might be introduced, and should have been
given to the jury. Prejudicial error was committed by
the trial court in refusmg to give h1s requested
instruetion.
Appellant also assigns as 1ever51ble error the refusal
of the trial court to give his requested instruction- No. 6
on the adm1351b111ty of the written confession of appel-
lant, and in giving instruction No. 6 on his own motion.
We do not think instruetion No. 6 given by the court was
prejudicial, although perhaps susceptible of a construc-
tion not intended. In other words, we do not think the
language used misled the jury as to the true meaning of
the instruction. The law-is more clearly and accurately
expressed in instruction No.- 6 requested by appellant.
On a retrial of the case it should be given instead of in-
struction No. 6 which was given by the court on its own
motion. ‘
We do not deem it necessary to discuss or pass upon
the other assignments of error, as they may not arise on
a retrial of the cause. '
On account of the error indicated the judgment is
-reversed, and the cause is remanded for a new trial.




