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_ Jomwsox v. \VAéHINqToN Counry.
Opinion delivered September 30, 1929.

1. TRIAL—JURY QUESTION.—In an action to recover damages to land
owned by plaintiff’s grantor at the time it was taken for a public
road, where the evidence as to whether the claim of damages was
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assigned subsequent to the ‘delivery of the deed. to plaintiff,

if such question was material and the evidence conflicting, it

should have been submitted to the jury.

ASSIGNMENTS—CLAIM OF DAMAGES FOR LAND TAKEN —A claim for

damages to land by reason of laymg out a public Toad across the

"land was assignable under Crawford & Moses’ Dig., § 63083.

3. EMINENT DOMAIN—RIGHT OF ASSIGNEE TO RECOVER DAMAGES.—
Where the owner of land taken for a public highway conveyed
the land and assigned his claim for damages to the grantee, the
latter could recover such damages,‘under Crawford & - Moses’
._Dlg § 5249..

o

Appeal from Washmgton Cu’cmt Court; J 8.
Maples, Judge; reversed. .

R.J. Wzlson John Mayes and Karl Greenhaw for
appellant. - Cee

Smrre, J. This appeal is from a Judgment of the
cirenit court, denying appellant’s claim for damages to
a tract of land which was owned by 4 man named Davis
at the time an order of condemnation was made laying
out a public road across the land.

Davis delivered to appellant a deed to the land and
an assignment in swriting of the claim for damages, and
both instruments were filed for record on the same day
and within less than one year of the date of the order of
condemnation by the’ county court. - The claim was dis-
allowed by the ‘county court, and by the circuit court on
the appeal to that court, and the judgment of the cirenit
court appears to have "been ‘based upon the finding of
fact, recited in the judgment, that appellant “purchased
the land after having full knowledge that the county
court had made the change in said road, and his assign-
ment of the alleged cause of dction was made some months
after the title had passed from his grantor.”’

If it were material to determine whether the assign-
ment of the claim for damages had been made at a date
subsequent to the delivery of the deed, this question of
fact should have heen submitted to the jury, as the testi-
mony was conflicting on this question. The circuit court,
however, withdrew the case from the jury and made this
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finding of fact, which was error, for the reason that the
questmn is one for the jury.

The testimony on the part of the appellant was to
the ‘effect that he refused to accept the deed until the
claim for damages had been assigned, and that there was
a simultaneous delivery of these instruments, and that
both were filed for record on the same day.
~ However, 'we regard this question of' fact as im.
material, for, if it be said that the deed did not operate to
convey and assign the cause of action (which we do not
decide), the cause of action was: asmgnable (§ 6303, C. &
M. Digest), and the assignment was made within less
than one year of the date of the order of the county court
condemning the land, and the cldim for damages based on
the assignment was also filed with the county court for
.ulowance within less than a year of that date:

- The order of the county court appears to have -been
based upon the act-‘¢onstrued in.the case of Sloan v.
Lawrence County, 13¢ Ark. 121; 203 S. W. 260, which
appears ‘as:§ 5249, .C., & M. Digest. : Under this section
the.landownér -whose land is-taken-or damaged by the
order of the county court has twelve months within which
to file.a claim.. Appellant became the owner of  the land
and of the cause of action for.its damage within twelve
months of the date of the order of the county court, and,
as-it'is alleged and appears not to be denied, that his
predecessor in title received no; compensatlon, he is.en-
titled to demand the compensation to which his: grantor
would have been entitled had-the land not been sold. . If
therefore the right to sue for the damage to the land did
not arise from- the acquisition of the tltle thereto under
the deed, it was given by the asmgnment of that cause of
action, and as the claim was filed within the time limited
by the statute, it should have been heard on its merits.

The - judgment will therefore be reversed, and the
cause remanded, with directions to assess such damages
111 appellant s favor as-the law. and the testlmony reqmre




