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CRIMINAL LAW—CHANGE OF VENUB—DISCRETION OF COURT.—An
application for change of:venue.in-a_criminal case, under Craw-
ford & -Moses’ Dig., §§ 3087-8, appeals.to the sound discretion of
the trial court, whose ruling wﬂl not be disturbed on appeal un-
less it appears that there wa$ such ah abuse of diseretion as to
constitute a denial of a substantial right.
CRIMINAL LAW—CHANGE OF VENUE—EXAMINATION OF AFFIANTS.—
. The trial -court may examine affiants whose affidavits support
" a petition for change of venue, to determiné whether they are
credible persons and whether they have ‘knowledge of the condi-
-.tion of the minds:of the 1nha.b1tants throughout the entire
county. - PN
CRIMINAL LAW—CHANGE OF VENUE—CRE’DIBLE PERSON.—Where de-
fendant, petitioning for a’ change of venue in a criminal case,
‘failed to produce one of the supporting affiants for examination
by the court, it ‘was not efror to hold that such affiant was not a
“credible person” within Crawford & Moses’ Dig., § 3088, requir-
ing such petitions to be supported by affidavits of two credible
:persong, since it was defendant’s duty to produce affiant in court
_to enable the court to examine him and detefrmme whether he
was-a credible person.
.. BANKS AND BANKING—FALSE ENTRIES IN BANK’S BOOKS. —Under
. . Crawford & Moses’ Dig., § 688, making it a felony knowingly. or
willfully to make or oause to be made- any false entries in books of
a bank with intent to. deceive the Bank Commissioner or a bank
"exarmmer the crlme may be commltted personally or by dlrectmg'
a false entry to be made. !
‘BANKS AND BANKING—FALSE ENTRIES IN- BANK’S BOOKS.—Where,
in a prosecution for making a false entry in a bank’s books, the
evidence tended to show.that defendant made or caused to be
made a false entry with intent to deceive the bank examiner and
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which did actually deceive him, the questlon of defendant’s gullt
" was for the Jury '

¢: 'BANKS AND BANKING—FALSE ENTRIES—INTENT. —-Under Crawford
& Moses’ Dig., § 688,.making.it a.felony knowingly and w111fu11y
to make false entries in. the bogks of .a bank with intent to de-
ceive the. bank examiner, sui;h intent must, be alleged and proved

7. - BANKS AND BANKING—FALSE ENTRIES—INTENT .TO DECEIVE —
Whete a false entry in a bank’ \books was calculated to, decelve
the bank examiner, the maxmg of it’ wn;n 1nten1; to aecelve him
is all that is necessary to constitute the offense of knowmgly and
willfully making a false entry within Crawford & Moses’ Dig.,
§ 688.

8. BANKS AND BANKING—FALSE ENTRIBS-—EVIDENCE AS TO INTENT.—
In a prosecution under ‘Crawford & Moses’ Dig., § 688, for mak-
ing a false.entry in books of a-bank, it was error to exclude evi-
dence relatlng to the transactions involving the issuance and
signing ofa draft; in regard .to which the alleged-false entry
was. made, since ‘defendant was entitled to have shown all the
facts and c1rcumstances connected - w1th the tnansactlon

Appeal from . Independence Clrcmt Court S M.
Bone, Judge reversed. '

T "~ 77 STATEMENT OF FACTS.

- D. D Adams, Sr ,,prosecutes this appeal to reverse
a Judgment of conv1ct10n .against. ‘him for .causing -to be
made false entries in the books of a-‘bank with the intent
to deceive the Bank Commissioner or bank examlner in
violation of the prov1s1ons of § 688 of Crawford & Moses '
Dlgest

The necessarv facts for a determmatlon of the 1s-
sues raised by the appeal;may be stated in bmef form as
follows: = = :

. Do D. Adams Sr., became the pres1dent of the Umon
Bank & Trust Company of Batesv1lle Arkansas, in 1912,
and was annually reelected for each succeedlng year, in-
cluding 1927:- - Adams was a man -of large business in-
terests, and was an owne1 ot one:third of ‘the assets of
-the D1x1e Cotton 0il Company of Little Rock Arkansas,
which, some time prior to .June ;30, 1976 ‘had sold its
entire -holdings, and-had on depos1t in a ‘bank .in New
Orleans, Louisiana, something over $500,000. Adams,
W. O. Scroggins and" W. F, Bndewell who were the
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"owners thereof, had by writfen 1esolut10n pr0v1ded that
this money could only be drawn out -of the bank upon
.chécks or drafts counters1g"ned by all threé of the owners.
- On June 26, 1926 a draft for $75, 000 50 counter31gned
was dep0s1ted in the Umon Bank & Trust Company, and
was paid in due course of lbusmess On June 30 1926,
D. D. Adams, Sr., presented another draft fgr $_a 000
‘which was signed éily by D. D: Adams, Sr. 'On the same
day a depos1t check was given to Adams for the sum of
$75,000, and the account of D. D. Adams & Son, which was
over drawn in the sum of about $130 000, ‘was’ credlted
with the $75,000 shown by said deposit shp ‘On_the same
day D. D. Adams, Sr., took out the $75,000 draft and:car-
ried it to Little Rock With him for the purpose of getting
Scroggin and Bridewell to sign it. Secroggin and Bride-
‘well refuséd fo sign the draft. ‘The bank examiner ex-
amined the books of the Umon Bank & Trust Company
on July 31, 1926, and the $75,000 above referred to was
treated as a credlt for- that amount on the account of
D. D. Adams & Sén. The ‘bank exanmmer did not know
of and did not discover any detect in the draft ‘

The attornevs for the defendant requested the court
to permit them to introduce the followmo as the testi-
mony of the defendant:

. ““We offer to prove by Mr. Adams, the defendant
that, after he exhibited this draft and obtained the de-
posit slip for it, under the agreement which has been in-
troduced on behalf of the-State as relating to the manuner
in which the Dixie Cotton .0il Company’s funds could
be withdrawn, he took the.diaft, as president of the
Union Bank & Trust Company, to Little Rock, where he
~ had previously had an engagement to meet W. O. Scrog-
gins and W. F. Bridewell, in which they had agreed to
countersign this draft and thereby to pay him the sum of
$75,000 which the draft -called for; that at the meeting
W. 0. Scroggins refused to sign th1s draft for the reason
that he (Scroggins) presemted t6 Adams a draft on the
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same bank and upon the same funds for $100,000, and
requested Adams to sign that; but that Seroggins had al-
ready been paid, and Bridewell had been paid more than
was coming to them and each of them at the time out of
the funds of the Dixie Cotton Oil Company, and that they
were indebted to Adams for more than the $75,000; that
at that meetmg both of them acknowledged that they

L d-SFaTata

owed him the $75,000."*

The State ob;ected to the 1ntroduct10n of the above
testimony, and the court sustained it, for the reason that.
the matters embraced in it took place after June 30,
1926, the day that Adams had obtained credit on his
account with the Union Bank & Trust Company in the
sum of $75,000.

Coleman & Reeder for appellant

Hal L. Norwood Attorney General and Robert F.
Smith, Assistant, for appellee.

Hagr, C. J., (after statmg the facts) It is ﬁrst
earnestly insisted by counsel for the defendant that.the
court erred in overruling his :motion for a change.of
venue. The petition for a change of venue was. in stat-
utory form, and contained the affidavits of numerous
qualified electors who were actual res1dents of the county
and not related to the defendant in any way. The court
found that one of the supporting affiants was a credible
person, but that the others were not. That is to say, the
court found that only one of the supporting affiants had
knowledge as t6 the existence or nonexistence of prej-
udice.in the minds of the inhabitants of the whole county.
The other affiants, on cross-examination, admitted that
they only knew of the existence of prejudice against the
defendant in certain portions of the county. The entire
county was covered by them, but no one of them knew of
the existence or nonexistence of prejudice against the
defendant in all parts of the county. One of the sup-
porting affiants was not produced by the defendant in
court, and was not examlned at all.
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Section 3087 of Crawford & Moses’ Digest provides
for a change of venue in any criminal case whenever it
shall appear, in the manner hereinafter prowded for,
that the minds of the inhabitants of the county in which
the case is pending are so prejudiced against the defend-
ant that a fair and impartial trial cannot be had therein.
Section 3088 provides for the filing of a petition setting
forth the facts, verified by affidavit, and that the petition
be supported by the affidavits of two crednble persons
who are qualified electors, actual residents of the county,

_and not related to the defendant in any way. The appli-
cation for change of venue in a criminal case is ad-
dressed to the sound discretion of the court, and this
court will not overrule the ruling of the trial court deny-
ing an apphcatlon for a change of venue, unless it is
made to appear that there has been such an abuse of dis-
cretion as to, constitute a denial of a substantial right.
White v. State, 83 Ark. 36, 102 S. W. 715; Spurgeon v.
State, 160 Ark. 112, 254. 8. VV 376; and Padgett v. State,
171 Ark. 556, 286 S. W. 819. Numerous other cases
might be cited to the same. effect, but the rule is so
firmly established in this State that a further citation of
authorltles is unnecessary.

These authorities also estabhsh that the court may'
examine the supporting affiants-to determine whether or
not they are credible persons within the meaning of the
statute. The examination is made for the purpose of
showing their means of knowing the condition of the
minds of the inhabitants of the county.~ The statute re-.
quires the petition to state that the minds of the inhabit-.
ants of the county in which the case is pending are so
prejudiced against the defendant that a fair and im-
partial trial cannot be had therein, and the truth of the.
allegations in the petition must be supported by the affi-
davits of two credible persons. This means that the sup-
porting affiants must know the.condition of the minds
of the inhabitants throughout the whole county. - Other-
wise; they -will not be credible persons within the mean--
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ing of the statute. The petition itself and.the support-
_ing affiants must conform to the requirement of the stat-
ute, and it was within the province of the court, in the
exercise of a sound discretion, to refuse to grant a change
of venue unl_e,ss two supportmfr affiants were credlble
persons within the meaning of the statute, and that meant
that each of them, upon examination by the court, must
show that he had knowledge of the condition of the minds
of the inhabitants throughout the whole county as to the
existence or nonexistence of prejudice against the de-
fendant. Omne of the supporting affiants was not pro-
duced by the defendant, and for that reason the court did -
not err in holdmg that he was not a credible person
within the meaning of the statute. It was the duty of the
defendant to have produeed in court this affiant for the
purpose of enabhnv the court to examine him to deter-
mine whether or not he was a credible person

1t is next insisted that the court erred in not direct-
ing a verdict in favor of the defendant. The indictment
was returned under § 688 of Crawford & Moses’ Digest,
which provides a penalty for false entries or statements -
in bank books. Without settmg forth the entire section,
it in effect pr0v1des that any person who shall knowmgly
and willfully make or cause to be made any false entry
in the books of any bank, with the intent to deceive the
Bank Commissioner or the examiner, shall be deemed
guilty of a felony. - This statute was passed by the Legis-
lature of 1913, and is a part of a statute creating the
State Banking Department and providing for the organ-
ization and control of banks. Prior o the passage of
this stafute there was an old statute on the subject, which
i1s § 2474 of Crawford & Moses’ Digest. Among other
things it provided that every person who, with intent to
defraud, shall make any false entry or shall falsely alter
any entry made in any book of accounts by any banking
organization within the State,.shall, on comlctlon thereof,
be punished as for forgery. ‘

‘In construing this statute in Mears v. State, 84 Ark.
136, 127 S. W. 951, it was held that the statute makes
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an intent to defraud an essential element of the of-
fense charged. Agadin, in Quertermous v. State, 95 Ark.
48,127 S. W. 951, the court said that the word ‘‘falsely,””
as used in the statute not only imports an element of
fraud or bad faith, but goes further and relates to the
act. The court quoted with approval from the opinion
of Judge Thayer in United States v. Crecilius, 34 Fed.
30, in which, in construing a statute on the same ‘subject
passed by Congress, regulating national banks, the
learned judge said: ‘‘The statute evidently was enacted
to prevent bank officials and officers from concealing the
actual financial condition of national bankmg associa-
tlons, by means of a falsification of any of the books of
account or statement or report VVthh they are by 1aw
required to make.”

In construing the act of Congress, the Supreme
Court of the United. States held that it cannot be a false
entry to make a recital on the books of the bank which is
indeed the truth. Coffin v. U. S., 156 U. S. 432,15 S. Ct.
394 162 U. S. 664, 16 S. Ct. 943 Graves.v. U. §.,165 U.
S. 324 17 8. Ct.'373; and Agnewv U. 8., 165 U S. 36,
17 S. Ct 235. _
. Under our statutes the crime may be committed per-
sonally or by directing the false entry to be made. If the
entry upon the books of the bank of the matter contained
in the dep051t slip is not true, it is a false entry. - If it
represents an actual transactlon it does not fall Wlthln
the denunciation of the statute. '

This brings us to a consideration whether the trans-
action in the present case actually took place and was
entered upon the books of the bank actually as it oc-
curred. The jury had a right to.consider all the facts
connected with the transaction; and, when this was done,
we think that it might have found that the entry was a
false one within the meaning of the statute, and made
with the intent to deceive the bank examiner. The de-
posit was made by the defendant on the 30th day of June,
1926, and an examination was made by the bank examiner
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about a month thereafter. The entry on the books of the
bank showed a deposit slip in favor of D. D. Adams, Sr.,
which was evidenced by a draft drawn by him for
$75,000. If Adams had had the power to draw the draft
in question, the transaction would have been a genuine
one, and there would not have been any false entry upon
the hooks of the bank. The evidence shows, however, that
the entry did not show the real transaction. Adams was
not entitled to a credit upon the draft drawn by him un-
til it was also signed by Secroggins and Bridewell. Upon
this account the transaction was not entered upon the
books of the bank in accordance with the actual facts in
the-case, and the jury might have found that the entry
was a false one. Under the circumstances, the jury
might also have found that the transaction as it was en-
tered upon the books of the bank was made with the in-
tent to deceive the bank examiner. The entry did not
represent a transaction as it actually existed, and was
therefore calculated to deceive and did actually deceive
the bank ‘examiner when he examined the books of the
bank.” Therefore we do not consider this assignment of
error well taken. ' -

The next assignment relates to the error of the court
in excluding the testimony offered by the defendant as
to his intent in the matter. We have copied this in its
entirety in our statement of facts, and need not repeat.it
here. Under the terms of the statute itself, an intent to
deceive the Bank Commissioner or bank examiner must
be alleged and proved. The statute, by its very terms,
is designed to punish ounly those officers of a bank who
make or cause to be made falsé entries in a book of ac-
counts with the intent to deceive the Bank Commissioner
or-bank examiner. Of course, if the false entry is cal-
culated to deceive the bank examiner, the making of it in
the books of the bank with the intent to deceive him is all
that is necessary to bring the act within the meaning of
the statute. This is apparent from our own cases above
clted as well as from the following cases: United States
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v. Britton, 107 U. S. 655, 2 S. Ct. 512; Coffin v. United
States, 162 U. S. 664, 16 S. Ct. 943; Agnew v. United
States, 165 U. S. 36, 17 S. Ct. 235; Cummins v. United
States (Cir. Ct. of Apppeals, 8th Circuit), 232 Fed.
844; Galbreath v. United States (Circuit Court of Ap-
peals, 6th Circuit), 257 Fed. 648; and United States v.
Reece (Distriet Court, D. Idaho, E. D.) 280 Fed. 913.
Our statute expressly makes the intent of the person
charged with deceiving the bank examiner an essential
element of the offense, and this must be alleged and
proved. The excluded evidence might have shed. light
.upon the intent of the defendant under the ecircum-
stances. It was within the province of the jury to draw
all legitimate inferences from the evidence, and that ex-
cluded might, in the minds of the jury, have shed light
upon the fact whether or not the defendant intended to
deceive the bank examiner by causing a false entry to be
entered upon the books of the bank. The defendant was
entitled to have had all the facts and circumstances con-
nected with the transaction shown in evidence before the
jury in order to enable it properly to determine the
matter.

- Therefore we are of the opinion that the court erred
in refusing to allow defendant’s counsel to introduce
the excluded evidence before the jury, and for that error
.the judgment will be reversed, and the cause remanded
for a new trial.




