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WHITAKER V. MITCHELL. 

Opinion delivered July 8, 1929. 
1. ANIMALS-STOCK-,LAW ELECTION-NCYTICE.-A stock-law election 

held pursuant to Acts 1927, No. 205, P. 686, was not invalid for 
failure to comply with Crawford & Moses' Dig., §§ 3717-8, 3720, 
as to notice, where the county court's order calling the election 
was twice published in a county newspaper, and where, from the 
number of votes cast, it was apparent that the great body of 
the electors had actual notice of the election. 

2. ELECTIONS-MANDATORY AND DIRECTORY PROVISIONS-All provi-
sions of the election law are mandatory if enforcement is sought 
before election in a-direct proceeding for that purpose; but after 
election all should be held directory only,. in support of the 
result, unless of a character to effect an obstruction to the free 
and intelligent casting of the vote, or to the ascertainment of 
the result, or unless the provisions affect an essential element 
of the election, or unless it is expressly declared by the statute 
that the particular act is essential to the validity of an election, 
or that its omission shall render the 'election void. 

Appeal from Poinsett Chancery Court; J. M. Futrell, 
Chancellor ; affirmed. 

Chas. D. Frierson, for appellant. 
Maddox & Greer and N. F. Lamb, for appellee. 
SMITH, J. At, the general election held in Poinsett 

County on November 6, 1928, a majority : of the electors
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voted in favor of a "stock law," and this suit was 
brought to enjoin the officers of the county from putting 
the election into effect. As ground, therefor it is alleged 
that neither the election commissioners- nor the sheriff 
of the county gave notice thereof bf 'proclamation .or 
otherwiSe, and that the election was void as having.been 
held withen t legal authority. .	- • 

The election WaS held pursnant to act 205 of the Acts 
of 1927. Acts 1927, page 686. It is there PrOVided 'that 
ten per cent. of the electors of any county in the State 
'may petition the ceunty court to order an eleCtion re-
straining certain. animal's froth running at large, and 
when such petition is filed it is made the duty of the 
county court to "make an order for such election to be 
held at any general or special election of the county or 
State officers." 

The act further provides that: "The 'county court 
may make -an order calling said election to be held .on a 
day other, than for the election, for State, county or town-
•ship officers, said day to be named in said order, when a 
bond is filed by said petitioners that they will pay all 
costs of said special election; that all . special elections 
shall be held under the -provisionS of the general election 
laws of this State, * * " and:if the majority vote 
is in. favor of restraining the. stock, the county clerk shall 
give notice of that. fact bY publication . in smile newspaper 
of the county. • 

The petition upon which the election in question was 
held was filed with the county. eourt on October 24, 1928, 
and the prayer thereof was granted by an. order of the 
court made and entered of record that day, and the elec-
tion was ordered as- prayed by*petitioners, to be held at 
the ensuing general election, November.6, 1928. 

- Neither the election commissioners nor - the sheriff 
gave notice, by proclamation-or otherwise, that the stock 
law in question would be voted on a.t the general election, 
but the petitioners caused a certified copy of the order of 
the county court ordering the election to be published in
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The Modern' News, a newspaper of general circhlation 
Published at Harrisburg, the county seat, on October 26, 
1928, and 'in the issue . a week later the order- was pub-
lished a second time. 
.• It-appears, fron-La stipulation entered into by oppos-
ing counsel at the trial from whiCh this appeal Comes, 
that at the'1_926 general election . only 1,740 persons voted 
for Governor, whereas 3,346 voths were cast at the 1928 
general election for candidates for that office. The 
higbest vote cast for.the . candidates fOr any office in 1928 
was 3,550 and the lOwest . 3,167. -The -highest vote cast' 
uPon any question at the 1928 election was 3,204, - this 
being.thototal vote on the stOck . laW, of which 2,113 . Were 
cast for the law and '1,091 against' if;,' and the lowest vote 
cast on any question Vas 2,787, this vote being cast upon 
proposed' 'Constitutional Amendment. Nox 18. 

' The •cause was heard on a- stipulation covering the 
above and other facts, and the suit was dismissed as being 
without equity, and this appeal is from that decree. . 

Learned counsel 'for appellants contends that the 
election here questioned Was a special and not a general 
one,.and that there was no such notice as the law requires 
to 'make it legal It is pointed out that by §. 3717, C. & M. 
Digest, it is made the duty of the sheriff to give notice by, 
a proclamation twenty days before a general election and 
for ten days before a special one, and § 3718, C. & M. 
Digest, requires 4hat a copy of this proclamation be 
posted at the plaees fixed e for holding tho election and in 
two 'or More public places in each. townshiO, and that a 
copy be published in a newspaper, if one be published in 
the county. No notice was given by the election : commis-
Sioners under § 3720, C. & M. Digest. 

Did the failure to 'comply With the statute cited in-
validate the election? The chancellor held that it did not ; 
and we concur in that. holding. 

The case of Wheat v. Smith, 50 Ark: 266, 7 S. W. 161, 
was a contest over tho office of circuit clerk, arising out 
of a- special election to fill a vacancy : in 'that office, and
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the validity of the election was questioned upon the 
ground that the notice required by the statute had not 
been given. In holding the election valid, Chief Justice 
COCKRILL said: 

"When a special election to fill a vacancy is ordered, 
there is no presumption that the voters know the date 
fixed by the writ of election, and they must be informed 
of it. But the established rule • is that the particular 
form and manner pointed out by the statute for giving 
notice is not essential. Actual notice to the great body 
of electors is sufficient. The. question in such cases is 
whether the want of -the statutory notice has resulted in 
depriving sufficient of 'the - electors of the opportunity to 
exercise their franchise, to change the result of the elec-
tion. McCrary on Elections, §§ 141-48; Commoymealth 
v. Smith, 132 Mass. 289; State v. Orvis, 20 Wis. 235; 
State v. McKinney, 25 Id. 416; Dishon v. Smith, 10 Iowa 
212; State v. Skirving, 19 Neb. 497. 

" The courts hold that 'the voice of the people is 
not to be rejected for a defect or want of notice, if they 
have in truth been called upon and have spoken.' Dishon 
v. Smith, supra. If the law were otherwise, it would, as 
was said by the court in Foster v. Scarf, 15 Ohio St. 532, 
'always be in the power of a ministerial officer by his mal-
feasance to prevent a legal election.' When the election 
is legally ordered, and, the electors are actually apprised 
of the time and place appointed for holding it, the mis-
feasance or nonfeasance of the officer upon whom the 
statute devolves the duty of giving the election notice 
cannot deprive the electors of the right to express their 
will through their ballots." 

This has become a leading case, and has been cited 
many times by this and other courts. 

Here it appears that the order of the county court 
ordering the election was twice published in the county 
newspapers, the first publication being ten days before 
the election, and the great body of the electors appear to 
have been apprised of the election and to have voted at
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it. It is a matter of common knowledge that the submis-
sion of such a question as a stock law arouses the widest 
interest and frequently the bitterest feeling, and it is 
highly probable that the submission of this question at 
the 1928 elecCon caused the vote at that election to be 
almost double the vote cast at the preceding general elec-
tion of 1926. A majority of more than a thousand and a 
vote of nearly two to one was cast in favor of the stock 
law, and there appears therefore to be no question wheth-
er the want of the statutory notice has resulted in depriv-
ing sufficient of the electors of the opportunity to exercise 
their franchise to change the resUlt of the election." 

In the case of Wallace v. Kansas City Sou. Ry. Co., 
169 Ark. 905, 279 S. W. I, we quoted from the case of 
Hogins v. Bullock 92 Am. 67, 121 S. W. 1064, 19 Ann. 
Cas. 822, the following quotation from the Supreme Court 
of Indiana : 

" 'All provisions of the election law are mandatory 
if enforcement is sought before election in a direct pro-
ceeding for that purpose, but after election all should be 
held directory only, in support of the result, unless of a 
character to effect an obstruction to the free and intelli-
gent casting of the vote, or to the ascertainment of the 
result, or unless the provisions affeCt an essential element 
of the election, or unless it is expressly declared by the 
statute that the particular act is essential to the validity 
of an election, or that its omission shall render it void.' 
Jones v. State, 153 Md. 440, 55 N. E. 229."	- 

So here the 'statutory provisions were mandatory in 
the sense that compliance with them could have been co-
erced before the election, but, as the notice which was 
given, while not complying with the statute, appears to 
have been sufficient to apprise the great body of the elec-
tors of the fact that the election would be held, and they 
have participated therein, we are constrained to affirm 
the action Of the chancellor in upholding the election. 

Decree affirmed.


