ARK.] Natronan Uwxion InpEmyITY Co. v. STANDARD 1097
Acocmext Co. or DETROIT.

, Narrovar, UsitoNn INpDEMNITY COMPANY ©. STANDARD -
AccmeNt CoMmPANY oF DETROIT.

R Opinion de_livei;ed Septemfber 23, 1929.

1: - INSURANCE—ACCIDENT - POLICY—CANCELLATION.—In an action by
. an dnsurance company against another insurance company to re-
. .cover the amount paid by the plaintiff company to one for dam-
- age to his car by negligence of another who, plaintiff company
claimed, was insured by defendant company, evidence held to sus-
" tain a finding that defendant’s pollcy was canceled before the
accident.
2. INSURANCE—CANCELLATION OF POLICY.—Evidence held to estab-
* lish that a cancellation of a policy was not conditioned on in-
sured securing another pohcy
3. INSURANCE—CANCELLATION OF POLICY. —The general rule is that
" ‘an. insurance company may cancel a policy only on compliance
with provisions of the policy, relatmg thereto and by refunding
the unearned premium. .
4. INSURANCE——CANCELLATION OF POLICY —Genenally, an insurance
"company and the’ msured may agree to-a cancellation of the
. * policy at:any time, with or. w1thout an actual refund of the un-
earned premium. S i
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- Accment Co. or DETROIT:

5. INSURANCB—INDEMNITY. POLICY—SUBSTITUTION.—Where the Rail-

road Commission demanded that one engaged in hauling pas-

.. sengers or freight by motor car should take down a certain in-

_ demnity policy which did not comply with Acts 1927, c. 99, and

substitute one that did comply therewith, public interest was not

- involved in keepmg alive the first policy untll the second was
substituted.

Appeal from QOraighead Chancery Court, Western
District; J. M. Futrell, Chancellor; affirmed.

Chas. D. Frierson, for appellant.

Moore, Gray & Burrow, for appellee.

McHaney, J. Appellant issued to one Laird a pol-
icy of accident insurance covering, among other things,
damages done to his Stutz automobile by another through
collision, which policy was in force on July 18, 1927. On
that date appellee Browning negligently ran into the
car of Laird, damaging it to the extent of $2,800, which
amount appellant paid to Laird, taking from him at the
time (Oect. 6, 1927) a release, assignment, and agreement
for subrogation. It thereafter instituted this action to
recover from both appellees the amount paid Laird, with
interest. The recovery soufrht against appellee Stand-
ard Accident Insurance Company of Detroit, hereafter
called the appellee, since Browning has no interest in the
appeal, a defanlt having been taken against him, is based
on the ground that it and certain associate companies
had issued a policy of automobile insurance to Browning,
indemnifying him against loss imposed by law upon him’
for property damage resulting from accident for an
amount not to exceed $1,000.

The case was submitted on the following stipulation:

1. The insurance policy sued upon is number A.
P. L. 656725, and was issued to be effective from noon
October 14, 1926, to noon October 14, 1927. The said
policy, or a true copy thereof, may be attached to and
‘become a part of this stipulation.

9. Said policy was deposited with the Railroad
Commission of the State of Arkansas, pursuant to law
and the commission’s rules.
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¢¢3. - Under act No. 99 of the General Assembly of
Arkansas at the 1927 session, approved March 4, 1927, a
certain additional indorsement was required, and the
Standard Accident Insurance Company, after consider-
able correspondence with the Railroad Commission and
with D. J. Browning and with its local representative at
J onesboro and others, refused to place such 1nd0rsement
upon the policy. )
%4 Thereafter the Rallroad Commsswn demanded
_of D. J. Browning that he take down the policy of the
Standard Accident Insurance Company and deposit in
its stead a policy with some ‘other company complymg‘
\\qth Sald act of the General Assembly.

s, Thereupon Browmng requested Pierre La-
tourette, the local agent of the Standard Company, to
write the Railroad Commission and ask for the return of
the said policy, with the understandmg between Brown-
ing and the said local agent of the. Standard Accident
Insnrance Company that later the policy would be can-
celed and that Browning would be -refunded the un-
earned premium thereon. =

6. The Railroad Comnnsswn malled the pohcy to
the local agent of the Standard Accident Insurance Com-
pany at Jonesboro, and it was received a few days prior
to June 29, 1927, and on the day that Browning and the
local agent of the Standard Company discussed the mat-
ter and agreed to cancel the.policy and that said local
agent would take up by correspondence with the insur-
ance company the question as to what basis of refund of
unearned premium would be made by the .company,
whether the refund should be estlmated at the pro rata
rate or the short term rate.

““7. On said June 29, 1927 the local agent of the
Standard Company, with- Brownmg s consent, indorsed
on the back of the policy: “Canceled 6-29-27.” On said
day the policy was mailed by the local agent to the gen-
eral agent of the defendant company at Little Rock, with
a letter requesting that the local agent be directed on
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what basis the unearned premium should be refunded.

On-receipt of that letter and policy the general agent for-

warded the policy to the home- office of the company at

Detroit, with a-letter requesting -instructions on what

basis the unearned premium should be refunded.

T, ‘8. On July 2, 1927, the lettér and pohcy reachied
the home office, and on Julv 6 the home- office wrote the
Q;enexal agent a letter directing that the unearned pre-
mium be refunded on the basis of charglng for the time
the policy had been in force up to June 29, 1927, at the
regular raté, and deducting that amount from the amount
paid, ‘the dlfference being the amount which should be
refunded to Browning. 'The home office made the calcula-
tion, and sent the general agent its check for the amount
which should thus be refunded. The general agent re-
ceived theletter and check about July 10, and wrote the
local representative at Jonesboro, 1nclosmg the check in
the sum of $73.25, and directing that the refund of un-
earned premium be made on the basis of charging at the
pro rata rate as if-the policy had ‘been .canceled under
its terms on a pro rata basis, and that letter and check
were received by the local agent, Latourette, at- Jones-
boro, on' July 18, 1927. The return premium was figured
by chano"mo the pro rata rate on the policy to June 29,
1927.

“9. On July 3, 1927, D. J. Browmng ﬁlled out an
application to New Amsterdam Casualty Company for
a policy of liability insurance to take the place with the
Railroad Commission of the policy of Standard Accident
Insurance Company referred to above. Latourette was
mnot the local agent for New Amsterdam Casualty Com-
pany, but was told by Mr. E. L. Dyer, State agent of that
company, that if he would submit the application on
blanks sent Latourette by Dyer, Dyer would submit the

same to the New Amsterdam Company and see if they
would issue the policy.

¢10. Such application was made to P. M. Latou-
rette, an insurance agent or broker, at Jonesboro, he
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being the same person who acted-as local agent for the
Standard Accident Insurance Company, and who had
-taken the application of Browning and procured the
-policy in that company in October, 1926. Latourette acts
as agent for a number of insurance:companies' writing
different kinds of insurance; he taking the applications

and procuring the policies. o :

“11. At the time Browning applied through Latou-
rette for the policy to be issued by the New Amsterdam
Casualty Company, said Latourette was directed by
Browning to take charge of the amount which would be
due him as a refund of the unearned premium from the
Standard Accident Insurance Company on the policy in
thdat company previously referred to, and to credit the
amount on the premium which would become due the
New Amsterdam Casualty Company if and when that
company should issue him ‘an insurance policy.

. ““12. Said Latourette received a check for return
_premium due Browning from the Standard Accident In-
surance Company on July 18, 1927, and on J uly 23, 1927,
Latourette gave Browning credit on his books for the
amount of the unearned premium due Browning from
.the Standard Company. The policy in the New Amster-
dam Casualty Company was issued on J uly 25, 1927.

] “13. The accident out of “which ‘this suit grew
occurred on July.18, 1927.”’ '

The depositions of two employees of appellee were
also submitted to the court, together with certain corre-
- spondence, relating to its refusal to indorse its policy,
as demanded by the Railroad Commission, so as to make
it a statutory policy, to the matter of cancellation and
‘the amount of return premium due Browning for the
unexpired term. The court entered a default judgment
against Browning for $2,800, but as to appellee found
that its policy had been canceled prior to the accident,
and dismissed the complaint for want of equity. This
latter action of the court is challenged by this appeal.
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As appellant says, the sole question to be determined
is whether the policy issued by appellee to Browning
had been effectually canceled prior to the. accident on
July 18, 1927, so as to determine its liability -thereunder.
We agree with the trial court that it had, and that the
cancellation became effective June 29, 1927, nineteen days
before the accident. Appellant’s ‘counsel says that-this
cancellation was conditioned upon Latourette’s securing
Browning another policy in the New Amsterdam Com-
pany, and that therefore the cancellation did not become
effective until such a policy was secured. We do not .
so understand the agreed statement of facts. “"The Rail-
road Commission demanded that this policy be. taken
down and another be substituted complying with act 99
of 197( and, at Browmng 8 request Latourette wrote the
commission for the policy, which was sent to him, and
on June 29 they agreed that it should be canceled S0
indorsed ‘it, and sent it to the general agent in thtle
Rock, reques’rmg to be advised as to basis of refund,
whether short tetm or pro ratd. The home office, on
request, advised the settlement would be made on‘a pro
‘rata basis, which was’thé- more favorable to Browning.
Now, Browning desired other insurance, and an applica-
tion was made to the New Amsterdam Company through
Latourette, not as agent for said:comipany: (which he
was. not), but as agent for Browning, who directed him
to collect the unearned premium: from appellee and ap-
ply it, so far as it would go, on the premium in the other
company. There was no provision. making the cancel-
lation of the pohcy issued by appellee dependent on
securing other insurance. - There was no agreement by
Latourette hinding him to obtain other insurance, but
only to try to place the liability with another company.
Under such conditions it cannot be said that the cancel-
lation was conditional, and the case of Aitna Ifnsurance
Co. v. Rosenberg, 62 Ark. )0/ 36 S. -W.-908, has no
application.

The general rule is. that an insurance company may
cancel a policy only on compliance with the provisions




ARK.] Narrovan Uxriox Inpemwrry Co. v. Stanparp 1103

Accmext Co. oF DETROIT.
of the policy relating thereto, and then only by refund-
ing the nnearned premium prior to cancellation. South-
ern Ins. Co. V. W'zllza.ms 62 Ark. 382, 35 S. W 1101. But
it is also the oeneral mle that the partles may agree to
a canccllatmn at any tlme, ‘with or without an actual re-
fund of unearned. premium. - Payment or tender of the
unéarned premium -may be waived by the’insured by
agreement to cancel and voluntary surrender of the
policy for cancellatlon “Cooley’s Briefs on Insurance,
2 ed:, vol. 5, pp. 4604, 4615.. In 14 R. C. L., page 1012, it
is sald ““The 11crht of the insured to the return of the
premium as a cond1t1on precedent to a cancellation may
be waived, and is waived when the validity of the cancel-
lation is acqmesced in by the insured, as by his voluntary
and -unconditional surrender of. the policy - upon- receiv-
ing:the notice of cancellation.”” See also cases cited in
note to above text, and 13 L. R. A! (N. 8.), 889, and note,
But here appellee did not request cancellation nor give
notice, -and canceled .only at request of insured because
he desired to continue opelatmg cars for hire in com-
pliance. with law.

Neither is any pubhc interest mvolved as the Rail-
road Commission, the agency established by law repre-
senting the pubh_c interest, demanded that this policy be
taken down:a_nd anothereomplying ‘with the statute sub-
~ stituted. It may be that the commission could have pre-
“vented Browmncr from operating his cars for hire during
the mtemm betw een the surrender of the policy in ques-
tion and the recelpt of . another in due form, a question
not decided, but it could.not oompel appellee to change.
tiie COJldlt]OnS of its policy in comphance with an act
passed subsequent to the date of issue, nor to assume
other or different obhgatlons So it 1equested the policy
to be withdrawn. - .

Other questions are ax«rued by appellant but we find
it unnecessary to discuss them. The decree of the court
was correct, and is affirmed. :
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