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DRAINS—COLLECTION OF DRAINAGE TAX—LIMITATION —Acts 1921
No. 534, § 4, providing that ‘no. sult for, collection of dellnquent
taxes in road and’ drainage districts sh)ould be_ brought after
three y2ars from date they became delinquent, applies to dis-
tricts created by special acts as well as to those created under
general acts. -

‘DRAINS—COLLECTION OF SPECIAL ASSESSMENT-—LIMITATION.—

Acts 1921, No. 534, § 4, providing that no suits to collect delin-
quent road and drainage taxes should be brought after three
years from date they became delinquent, when construed with
Acts 1907, No. 368, § 8, subd. (m), providing that special assess-

‘ments should be paramount liens on the property and should so
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continue until fully paid, contemplates that suits to enforce the
lien should be-brought within the period fixed by the act of 1921.

3. DRAINS—LIMITATIONS APPLICABLE.—The maxim, nullum tempus
- occurri regt, applies only to the. sovereign, and not to govern-
mental agencies, such as drainage districts. '
4, LIMI_'II‘ATION OF ACTIONS—WHEN DEMURRER LIES.—Where a com-
plaint shows on its face that the right of action is barred, a
demurrer was properly sustained.

Appeal f1 omClay. Chancely Court Western Dlstrlct
J Zl[ Futrell, Chancellor; affirmed. »

F. G. Taylor, for appellant_

C. O. Raley, for appellee.

SMITH J. On August 24, 1927, this suit was beg’un
by the \Vesteln Clay Drainage District (which was
created by special act No. 368 of the Acts of 1907—Acts
1907, page 890) to foreclose the lien for delinquent drain-
-age assessments upon numerous tracts of land in the
dlstuet ‘which were described in the complaint. The
suit. was one.in. rem, as the act creating the distriet
authorized, and appellees intervened and alleged that
they were the owners of certain lands therein described,
against which the lien for the 1918 drainage taxes was
asserted The pleading was.in the nature of a demurrer,
and was so treated by ‘the court, and it alleged that no
“cause of action was shown against the lands upon which
it, was claimed that the 1918 taxes were due and de-
linquent. The demurrer was sustained, and the cause
was dismissed as to appellees’ lands, and this appeal is
from that decree.
~ The.action of the courh Was based upon the provi-
sions of act 534 of the Acts of 1921 (General Acts 1921,
page 573). This is.an act entitled: ‘‘An aet to provide
for the filing of a delinquent list of lands, town lots, rail-
roads and tramroads in road and drainage districts, and
for the collection of delinquent taxes -thereon.””. The
act requires that lists of delinquent lands be filed with
the clerk of the chancery court, and prov1des that re-
demptions may be effected through that officer. Section
4 of the act reads’ as follows: ‘‘When the board of.
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commissioners, or any one authorized by law to file suit
for the collection of such delinquent taxes, desires to
commence said suit, they shall obtain a certified copy of
said list from the said clerk, which .shall be filed with
the complaint and taken as a part thereof, and the clerk,
for making said list, shall be entitled to ten cents per
tract, which shall be taxed as costs in said suit. No
suit for the collection of such delinquent taxes shall be
brought after three years from date same became
delinquent.”’

It appears, from the face of the complaint, that suit
was not brought against appellees’ lands until more than
three years had expired since the lands became delin-
quent for the nonpayment of the taxes sought to be
collected, and the cause of action was therefore barred
by the statute quoted, if it applies. ‘

Tt is insisted that act 534 applies only to improve-
ment districts created under general statutes, and not to
those organized by special acts of the General Assembly,
as was the appellant drainage district. There appears
to be as much reason for the enactment of a statute of
repose in a district ereated by a special act of the General
Assembly as in one organized under the general law, and
we find nothing in act 534 which limits its operation to
districts of a particular character. It apparently ap-
plies to all suits to enforce the collection of delinquent
drainage taxes. The cases of Moore v. Long Prairie
Levee District, 153 Ark. 85, 239 S. W. 380; Beasley v.
Hornor, 173 Ark. 295, 292 S. W. 130; and Swearingen v.
State, use of Benton County, 160 Ark. 326, 254 S. W.
537, construed portions of act 534 of the Acts of 1921,
other than § 4 thereof, and the districts there referred
to were organized under special acts of the General As-
sembly, and rio question was made in any of those cases
against the applicability of act 534 to districts organized
under special statutes.

It is also insisted that any legislation imposing a
limitation on the time within which suits may be brought
to enforce payment of the delinquent assessments is in-
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hibited by subdivision (m) of §.8 of the act creating the
distriet. 'This paragraph of the act reads as follows:

‘‘The said special assessment shall be a charge and
a lien against all the said property in said subdistrict
from the date of the.filing of said list of assessments
and lands assessed in the office of the recorder of deeds,
as hereinbefore provided, and shall be entitled to pre-
cedence over all judgments, executions, incumbrances or
liens, whensoever created and of whatsoever character,
and shall so continue until such special assessment, with
any penalty, interest or cost that may accrue thereon,
shall be fully paid.”’ ’

The subsection quoted must, of course, be read and
construed in connection with other portions of the act of
which it is a part. The drainage district is divided into
five subdistricts. Benefits were separately assessed in
each of these districts, and the act authorizes the pay-
ment thereof to be extended over a period of time not
exceeding twenty-five years after the assessments were
made. This special assessment, the payment of which
might, under the act, be distributed over a period of
years, was made a lien on the property against which it
was assessed, which ‘‘shall be entitled to precedence over
all judgments, * * * and shall so continue until such
special assessment, with any penalty; interest or cost
that may accerue thereon, shall be fully paid.”’

The language just quoted means that this paramount
lien shall continue and he enforceable as to each of the
annual installments into which the betterment assessment
is divided; but the act provides for annual collection of
these installments, and suit is authorized to enforce pay-
ment of delinquent taxes as delinquencies occur.

Section 4 of act 534 does not in any manner affect
the right to sue to enforce payment of delinquent taxes,
nor does it change the procedure provided by any act,
general or special, by which that right is made effectual.
It only imposes a limitation as to the time within which
the right must be exercised after it has acerued, and this
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time is three years. This does not appear to be unrea-
sonable, in view of the priority which the law gives this
lien, and if the Legislature may not imapose this require-
ment, as to the time within which suit may be brought
after the right to-sue acerues, then it must follow that the
~drainage district could postpone any effort to collect the
proportionate part of the installment due in any year
until all installments were due and for” such length of
time. thereafter as would be required to -bar the proceed-
ing to enforce the collection-of the last installment. We
do not think the act contemplated such.procrastination.

‘We think it was competent for the General Assembly
to enact a reasonable statute of limitation within which
suits of this character might be brought, and that act 534
is a- proper exercise of this'power. That such govern-
mental agenc1es as is the appellant drainage district
may lose a r1ght given it by law by 1umtat10n or by
laches, as settled in the case of Board of Levee Inspectors
of Chicot County v. Southwestern Land & Timber Co
"112-Ark. 467, 166 S. W. 389. It was there said:

“‘We have never befom decided the questlon dir ectly.
whether a levee board, or other governmental agency, is
exempt from the apphcatmn of the doctrine of laches.
In Book v. Polk, 81 Ark. 244,98 S. W. 1049, the court held
that the St. Franms Levee Distriet, was estopped by the
conduct of its officérs; and in City -of Fort Smith v. Mc-
Kibbin, 41 Ark. 45, it was held that municipal corpora-
‘tions are bound, thé same as individuals, by the statute
of'limitations,"unless 'thc statute expres’s‘ly provides
otherwise. '

““The well- recognlzed rule is that the maxim, nullum
tempus occivrrit regi, applies only to the sovereign it-
self, and not to public corporations or other siich gov-
Vérnmental agencies to whom powers are delegated. Levee
districts are, as we have said in many cases, only gov-
ernmental agencies, clothed with such powers as are ex-
pressly conferred or arise by necessary implication. They
ate, however, quasi corporations, with power to sue and
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be sued. Board of Directors St. Francis Levee District
v. Fleming, 93 Ark. 490, 125 S. W. 132, 659. If such
agencies are barred by the statute of limitations, they are
equally barred by delay of enforcement of rwhts, under
-circumstances which would invoke against individuals the
“equitable doctrine of laches. (Citing authorities).”

As it affirmatively appears from the allegations of
the complaint that the right of the appellant drainage dis-
trict.was barred by the provisions of § 4 of act 534 to sue
for the 1918 taxes in 1927, the demurrer was properly
sustained (Sanders.v. Flenmken 172 Ark. 454, 289 S. W.
485), and the decree so ordering is aﬁirmed




