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, O.pinion delivered July 8, 1929.

1. EMINENT DOMAIN—RIGHT TO EXBRCISE POWER OF.—The fact that a
foreign corporation, prohibited from exercising the power of
eminent domain, is interested in a domestic corporation, or

- owns the greater part of its stock and controls its management,
‘will not prevent the latter from exercising the power of emment
domain.

2. CORPORATIONS—POWERS OF FOREIGN CORPORATIONS,—When a for-

" eign corporation has complied with the laws of this State with
reference to doing Yusiness therein, it is authorized to perform
all acts and conduct its busmeas in thé manner authorized by its
charter, except in the case of a plain constitutional restriction.

3.  CORPORATIONS—RIGHT OF FOREIGN CORPORATION TO ACQUIRE RIGHTS-
OF-wAY.—Const. art. 12, § 11, authorizing foreign corporations
“to do business in this State under such limitations and restrie-
tions as may be prescribed by law,” and prohibiting them from

jcondemnmg private property, does not prohibit such corpora-
tions from acquiring rights-of-way by purchase, lease or other-
wise than by ‘condemnation proceedings.

4. EMINENT DOMAIN—EXERCISB OF POWER BY DOMESTIC CORPORATIONS.
—Under Const., art. 12, § 11, a domestic corporation may con-
demn right-o f—way for a power line and lease its rights so ac-
quired to a foreign corporation, although the domestic corpora-
tion was created for the purpose of acqulrmg such right for
the benefit of a forelgn corporation doing business in the State.

5. EMINENT DOMAIN—MOTIVE OF CONDEMNOR.— The ‘act of a domestic
corporation in securing a right-of-way for an electric line by
exercise of its power of eminent domain cannot be questioned
~except for fraud shown, although the principal motive for its
incorporation was to secure a right-of-way for a foreign cor-
poration, though the mcorrpora:tors of the domestic corporation
were employees of the foreign corporatlon to which the greater
part of its capital stock was immediately transferred.

6. APPEAL AND ERROR—CONCLUSIVENESS OF CHANCELLOR'S FINDING.—A
‘chancellor’s finding that the erection of a transmission line on a
right-of-way would serve a public need will be sustained unless
contrary to the clear preponderance of the testimony. ‘
EMINENT DOMAIN—NECESSITY FOR CONDEMNATION.—The question
whether a condemnation of a right-of-way for a transmission line

' was necessary must be left largely to the discretion of the con-
demnor, and the exercive of that discretion will not be disturbed
unless it clear]y appears that the discretion has been abused and
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the ‘action arbitrary and causing unnecessary damage to the
property owners:

2  EMINENT DOMAIN—EFFECT OF DECREE.-—-A decree in proceedings
to condemn a right-of-way for an electric transmission line, re-
citing in effect that the petitioner was thereby granted a right-of-
way across defendant’s land for the purpose of constructing,
maintaining and operating a transmlsswn line held to create an
easement. merely.

9. EMINENT DOMAIN—RIGHTS OF OWNER OF FEE—Under 'a decree
condemning a right-of-way for a transmission line, the landowner
retained the right to enter upon the land at all reasonable times
and for all reasonable purposes ‘not inconsistent with the rights
of the condemnor, and could continue to grow peach trees, cul-
tivate them and gather the fruit. .

10. EMINENT DOMAIN—DAMAGES.—In a’ proceeding to condemn a
right-of-way for a transmission line, the landowner could not
recover damages on the ground that the line was erected “without
sufficient authority at the time of the erection.

11. EMINENT DOMAIN—POWER LINE—DAMAGES RECOVERABLE.—In a pro-
ceeding to condemn a right-of-way for a transmlsswn line, the

. landowner is entitled to recover as damages the full value of the
land taken and such damages to the remainder of defendant’s or-
chard as mught be sustained by erection of the line across this
orchard.

12. APPBAL AND ERROR—QUESTION NOT PRESENTED.—A questlon as to
the right of a corporation not a party to the suit was _not pre-
sented on appeal.

12. EMINENT DOMAIN—ALLOWANCE OF €OSTS.—Under Crawrford &
Moses’ Dig., § 3999, a chancellor did not abuse his discretion in.
adjudging the costs in an eminent domain proceedmg against the
landowner. -

Appeal from Sevier Chancery Court; C E. Johnson
Chancellor; affirmed.

Lake, Lake & Carlton, for appellant.

Abe Collms and Arnold & Arnold, for appellee

ButLer, J. The chancery court of Sevier County,
on the petition of the Southwest Arkansas Utilities Cor-
poration, rendered its decree in favor of the petitioner
condemning a right-of-way across the orchard lands of
the Patterson Orchard Company thirty feet in width, for
use as a right-of-way for its lines used in the transmis-
sion and supply of electricity for public use, and adjudg-
ing to the Patterson Orchard Company for its damage
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the sum of $1,000. From this decree the Patterson
.Orchard Company appeals to this court, and to that
part of the decree adjudging damages the Southwest
Arkansas Utilities Corporation has filed its cross-ap-
peal, and has also asked this court to determine on its
“cross-appeal the question as to whether a foreign cor-

~* poration engaged in the business of generating and

fransmitting electricity for public use, and which has
-complied with the laws of this State with reference to
foreign corporations doing business herein, is author-
ized to exercise the right of eminent domain.

.There are five questions presented to this court fer
its determination by the appellant, Patterson Orchard
Company, which are as follows: (1) Could the appel-
lee, a domestic public utilities corporation, clothed with
the power of eminent domain, exercise that power for
“the benefit of a like foreign corporation which had com-
plied with the general laws of the State prescribing upon
- what terms a foreign corporation might do business
therein? (2) Was the purpose for which a right-of-
way was sought to be condemned across the appellant’s
orchard one to serve a private use and not a public use,
and, if the former, was the decree of the chancery court
justified by law? (3)- Was the right-of-way sought to
be condemned nec'essary in order to enable the appellant
‘or its lessee to perform their functions and duties to
the public? (4) Was the chancery court correct in
decreeing to appellee a fee Simple title in and to the strip
of land across the orchard of appellant? (5) Was the
damage awarded to appellant adequate?

On its cross-appeal the appellee contends that the
damages awarded were not only adequate, but excessive,
and against the preponderance of the testimony-. Ap-
pellee also has asked this court to pass upon the ques--
tion as to whether or not a foreign corporation, having
complied with the general laws of the State with refer-
ence to a foreign corporation doing business therein and
engaged in the business of generating and transmitting
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electricity for public use, has the right to exercise the
power of eminent domain and condemn a right-of-way
for the purpose of its business.

The appellant, in addition to the questions presented
and hereinbefore stated, challenges that part of the de-
cree of the court adjudging the costs against it.

The testimony in this case as to the amount of dam-
ages sustained by the appellant is conflicting, but there
is no dispute as to the other facts in the case, which are
substantially as follows: The Southwestern Gas &
Electric Company, a Delaware corporation, after having
complied with the statutes of this State, was engaged,
among other things, in the transmission of electricity for
public use, and prior to the 17th day of March, 1928,
owned and operated a transmission line from DeQueen,
by way of Horatio, to Foreman, in Sevier County, Ark-
ansas, the right-of-way of which paralleled the public
highway and was adjacent thereto. This transmission
line was a 33,000-volt capacity. At and before the date
mentioned above, the said company was engaged in re-
building, relocating and increasing the capacity of its
high power electric transmission line running from
Shreveport, Louisiana, to DeQueen, Arkansas, and had
proceeded with this work until it reached the orchard of
the appellant, located about three miles south of De-
Queen, and, having been unable to obtain the right-of-
way further across -said orchard, filed its suit in the
Sevier Circuit Court by which it sought to condemn said
right-of-way for its own use, and, having made the de- -
posit in the sum named by the circuit judge, obtained on
said day an order permitting it to enter upon the land of
the appellant for the purpcse of constructing its trans-
mission line, and, on the same day that the order was ob-
tained, put a large force of men on the work and pro-
ceeded with the construction of said line across the ap-
pellant’s land. On the same day, and a short time after
the order had been procured and the work begun, the ap-
pellant, learning of this, filed its petition for a revoca-
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tion of the order, setting up as grounds therefor the fact
that the Southwestern Gas & Electric Company was. a
foreign corporation, and alleging that it was without
authority or right to exercise the right of eminent domain
or condemn a right-of-way over the appellant’s land.
This petition was presented to the judge at about noon
on the same day on which the order was made, namely,
March 20, and thereupon the judge issued an order hold-
ing in abeyance his former order, and setting March 24
for the hearing of the original petition of the South-
western Gas & Electric Company. A copy of this last
order was duly certified by the clerk and served by the
sheriff upon the superintendent of the electric company
in charge of the work. At that time the electric light
Ppoles had been erected across the. entire tract, a chstance
OfAthree quarters of a mile, and the wires had been un-
rolled and lay across the orchard and the branches of
some of the peach trees, and, after the order revoking the
former order was served, the workmen continued to work
for about an-hour or an hour and a half, attaching ‘the
wires to the poles, the reason given for this apparent
disobeyance of the order being that the work done after
the notice. of the revocation of the former order was that
the wires might become tangled or damage the trees, and
that they might properly be preserved.

On the 21st of March the appellant, Southwest Ark-
ansas Utilities Corporation, was organized with a capital
stock of $25,000, divided into 250 shares of the par value
of $100 each. The superintendent of the gas and elec-
tric company took 248 shares of this stock and two other
employees of said electric company took one share each.
The purpose for which this company-was organized, as-
stated:in its.charter, was to generate and transmit elec-
tricity for public use. As soon as, or a short time after,
its organization and the issuance of its charter, the 248
shares taken by the superintendent of said company
were issued to the gas and electric company in exchange
for the transmission line extending from the north bank
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of L1tt1e River over the orchard of appellant to the sub-
station of the gas and electric company at DeQueen, and
the said line was then leased by the appellee to the gas
and electric company. On the -24th day of March, the
date set for the hearing of the petition of the Southwest-
ern Gas & HElectric Company, the appellee filed its inter-
venbion, alleging the yuLuhﬂSC from the gas and electric
company of all its rights in and to the t1 ansmission line
constructed by it across the orchard of appellant. On
the day of the hearing, after a resolution of the stock-
holders of the new company had been passed, by which
there was adopted for the appellee corporation the route
across appellant’s orchard which had previously been
selected by the gas and electric company, it filed in'the
office of the circuit clerk of the county its complaint, which
is the original complaint in the case at bar, and the origi-
nal suit and intervention were abandoned. -A ‘date was
set for the hearing of the complaint and petition filed: by
the appellee, the 11th day of April, and on that day 4an
order was entered authorizing the appellee to go on the
lands of the appellant for the purpose of constructing
and maintaining a transmission line, and requiring'the
appellee to make a deposit of $750 to be used in payment
of such damages as might be finally assessed against it,
which deposit- was accordingly made. The appellant
filed its answer, and asked that the cause be transferred
" to equity, and that it have a permanent injunction against
the appellee. Upon a hearing, the chancery court en-
tered a decree, to which reference has been heretofore
made. ' :

1. Tt is urged by the appellant that, under the facts
disclosed, the creation of the Southwest Arkansas Util-
ities Corporation was but a subterfuge for acquiring a
right-of-way indirectly for the Southwestern Gas &
Electric Company, which could not be done directly be-
cause of a constitutional prohibition; that the sole pur-
pose behind the organization of the appellee company was
to acquire a right-of-way for the gas and electric com-
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pany, and that therefore it had no right to exercise the
power of eminent domain for such purpose. It cannot
be questioned that one of the reasons, if indeed not the
principal one, for the formation of the appellee com-
pany was the procurement of a right-of-way for the gas
-.and electric company, but there was also testimony to
the effect that said company was organized to serve, and
has served, as a developing company for the Southwest-
ern Gas & Electric Company, and that’ it will own the
-right-of-way over which the new transmission line shall
- run until suech time as it shall see fit to dispose -of this
property, and that, while at that time it had no funds
“available to pay out for development purposes, it ex-
pected to get funds from the gas and electric company,
cor from banking firms, bond issues, or otherwise.

- " The legal existence of the appellee corporation is
not questioned, but it is insisted that the State Constitu-
tion prohibits-a foreign corporation from exercising the
power of eminent domain, and that it cannot take the
right as lessee of a domestic corporation, or by other
means. Especially would that be true in this case, ap-
pellant says, under such circumstances surrounding its
~organization as are set out above, and cites the cases
of State v. Scott, 22 Neb. 628, 36 N. W. 121, and Koemyg
v. Chicago, etc. Ry. Co., 27 Neb. 699, 43 N. W. 423,
which - cases apparently sustain the appellant. in its
contention. Appellant also cites the case of Simp-
.som v. Teftler, 176 Ark. 1093, 5 S. W. (2d) 350, but
which case can have no application to the state of
facts presented in the case at bar. The weight of author-
ity, however, is contrary to the rules announced in
the 26th and 27th Nebraska reports, supra, and sus-
tains the position that, while a foreign corporation might
not have authority to-exercise the right of eminent do-
main in the procurement of its rights-of-way, it might
cause another company of its own stockholders to be so
organized as to have that power, and that, when such sub-
sidiary company has obtained the right-of-way, it may
lease its line to the foreign corporation.
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In the case of Lower v. C. B. & Q. R. Co., 59 Towa
563, 13 N. W. 718, the court said:

“The evidence shows that the Chillicothe & Chariton
Railroad Company has leased the road in question to the
Chicago, Burlington & Quincy Railroad Company, and
we think that the evidence shows that the former com-
pany was organized with the design of procuring a right-
. of-way and building a road to be used by the latter com-
‘pany. It does not, however, follow that the plaintiffs
have been defranded. The land taken has been taken for
-public use, and just compensation, as we must assume,
has been made to the plaintiffs. Their real ground of
.complaint, so far as their alleged equity is concerned,
is that they have not been allowed to hold the key to the

situation in such.a way as to enable them. to defeat the
-construction of the road, or obtain more than just -com-
pensation. The amount demanded by the plaintiffs was
such as to show very clearly that it was graduated with-
~out any reference to the real damages sustained, but the
supposed exigency of the comparny. Now, while it some-
times happens that a-person can, under ‘the protection of
law, practice extortion, it is proper for an intended victim
"to resort to every legal device to defeat the attempted
~extortion, and, if he succeeds, his action cannot properly
be called fraudulent. The plaintiffs, indeed, do not them-
selves seem to place much reliance upon the alleged
ground of fraud. This appears from the emphasis which
‘they place upon the necessity of construing strictly the
powers of a corporation. If we could see that the plain-
tiffs have been defrauded by the defendants, our way
would be very clear. The fact of fraud would entitle
the plaintiffs to relief, and it would be of very little con-
_sequence what the defendants’ powers are. Now, we
apprehend that the real question in this case is not a
question of fraud, but of power. The plaintiffs, we think,
have no right to relief unless they can maintain the cor-
rectness of the following proposition: The Chicago,
Burlington & Quincy Railroad Company has no power to

-3
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condémn the land in question. This being so, no other
company c¢an be 01ganlzed with power to condémn it
whose sole object is to aid the Chicago, Burlington &
Quiney Raﬂroad Comipany * * *. If, then, the Chicago,
Burlirigton & Quincy Railroad Cem'pany lacks the power
to build such road, it is simply because its articles
of incorporation do not so provide expressly or by rea-
sonable imiplication. But the Chillicothe & Chariton
Railroad Company can build the road, and that, too, even
though it derives all its means from the Chicago, Burling-
ton & Quincy Railroad Company, and builds it Wwith the
express design of leasing it to that company.’”

In the case of Postal Tel. Cable Co. of Utah v.
Oregon S. L. R. Co., 23 Utah 474, 65 Pac. 735, the court
said: )

““After argument tl'e demurfer was sverruled by
the lower court, and the appellant answered, denying
the incorporation of respondeént, and basing its defense
principally upon an allegation thiat the respondent is
~ the agent and under the control of the Postal Telegraph
Cable Company of New York, a “foreign corporation,
which has not the power to exercise the fight of eminent
domain in this State, and whlch through the organiza-
tion of respondent, is seeking to do by indirection that
whiéh it cannot accomplish in ii',s own name directly, and
that in reality respondent has no separate existence
from the Postal Telegraph Cable Company of New York.
* * * It is also insisted by the ‘app'ellant that the re-
spondent is not a corporation either de jure or de facto.
The respondent : appears to have comphed fully with the
laws of Utah. * Clearly it is a corporation, and,
being such, it is a legal entlty (citing cases), and it is
granted the rlght to exercise the power of eminent
domain. It may be true that the Postal Telegraph Com-
pany of New York is interested in respondent, but that
fact does not divest from respondent any of the cor-
porate powers with which it is clothed. There is noth-
ing in the letter, spirit, or policy of the law which pro-
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hibits the same persons from forming and conducting
two or more different corporations. This same ques-
tion was before the United States Circuit Court for the
District of Idaho. Postal Teleg1 aph Cable Co. v. Ore.
'S. L. R. Co., 104 Fed. 623, is a case upon all- fours with
the-one at. bar ‘"These views are fully sustamed by the
following authorities. (Citing cases).””

. InreN.Y. L & W..R. Co. v. Union Steamboa,t Co
90 N. Y. 12,1 N. E. 27, contains _this declaration: “The
fact that a rallroad 18 leased to another is ‘not fatal to its
-right to have lands condemned for its benefit, upon a case
of necessity shown, even thoucrh the lessee. road is .a
corporation foreign to the State.’

In 20 C. J. 543, the rule is stated in.this language
““The fact, however, that a foreign corporation is in-
terested in a domestic corporation, or owns the greater
part of its stock and controls its manacretment will not
prevent the latter from exerc1smg the power of emment
‘domain.’’ ‘See also Idaho. Postal Telegraph Cable Co.
v. Ore. S. L. R. Co., 104 Fed, 623 (affirmed 111 Fed. 842,
49. C. C. A. 663), 90 Am. St. Rep. 705. ¢‘The fact that
‘the ‘condemnation of the land in question is also’ earnestly
desired by a fore1gn corporation and will inure largely
to its’ benefit, furnishes no reason for denying the relief
‘asked. for by the petition, provided it has brought itself
within the language of the statute authorlzmg such pro-
ceeding.”’ In re Applwa,twn of Staten Island Rapid
Tm/nsztR Co. etc., 103 N. Y. 251,8 N. E. 548; In reN. Y.
L.&W.R.Co., 99NY21 1N.B.27.

The provision of the Constitution of the State of
Nebraska with reference to the rights of foreign corpora-
tions exermsmg the right of domain, as quoted and con-
strued in the case of Koemq v. Chzcago etc., Ry. Co., 27
Neb. 699, 43 N. W. 423, and State v. Scott, 2? Neb. 698
.declares that no foreign corporation cdn exercise,the
right of eminent domain or acquire a right-of-way or
real estate for a depot or other. uses, and in the case of
Koenig v. Chicago, etc., Ry. Co., supra, the court, refer-
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rmg to a forelgn rallroad corporation, said: “‘If it can-
nog acqulre then’ it is forbidden to hold what it is pro-
hibited from acqmrmg, becanse the effect of the denial
of the right of acqursltlon is to prevent it from taking the
property, and, as it cannot do indirectly what it is pro-
hibited. from doing directly, it cannot acquire and hold a
leased hne and thus evade a plain constitutional prohibi-
tion.”’ There is no such prohibition in the Constitution
of this State, and it is clear that, when a foreign corpora-
t1on has comphed with the laws of this State with refer-
ence to doing business therein, it is authorized to perform
all acts and conduct its business in the manner author-
ized by. 1ts charter except in the oase of a plaln ‘consti-
tutlona] restrlctlon .

A Sectlon 11, artlcle 12, of "the Constitution of Arkan-
sas 1s as follows '

“Forelo'n corporations may be authorized to do bus1—
ness- in. thls State under such limitations and restric-
tlons as may. be prescribed by law * * *. They shall be
sub]ect to, the same regulations, limitations and liabil-
1t1es as hke corporatlons of this State, and shall exercise
no o‘fher or greater powers, pr1v1leges or franchises than
may’ be exermsed by like corporatlons of this State; nor
shall they have -power to condemn or appropriate pnvate
property.” " ;

It will be seen f1 om th1s Ianguage that it is matenal-',
ly dlfferent from that of the Oonstltutlon of the State of
elgn corporatlons doing busmess 1n this State is con-
tamed in the last clause, to-wit, ‘‘nor shall they have
power to condemn or approprlate private property.’’.
Since -the power to. aoqmre rights-of-way by purchase,
Iease or otherwise, is not excepted from the general
powers granted it follows that a foreign corporation may
éxercise such power. .The pr1v11ege granted a foreign
corporatlon to do business in this State would be prac-
tically nullified if it were restricted from doing the act.
which was necessary to the prosecution of that business;
and, as it is a necessary incident to the business of com-
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pames engaged in the transmission of electnclty for pub-
lic'use to acquire rights-of-way, this authorlty must be
deemed to have been granted under its general powers,
unléess expressly or by necessary implication prohibited
in terms expressed in the Constitution, and which it does
riot do.

- We therefore conclude from the language of § 11_
artlc1e 12, of the Comstitution of Arkansas, supra, that
the' appellee the legality of whose corporate ex1stence is
not questloned under the terms of its charter had the
power to condemn the right-of-way over the lands of
appellant and to lease its rlghts so aequlred to a forelgn
corporatlon ‘and we can see no reason for a demal of this
right, although it might have been that it was created
among. other things, for the purpose of aequlrmg that
right for the benefit of a foreign lOOI‘pOI‘atIOIl doing busi-
ness in, this State. If that corporatlon could acquire a
rlght of -way by purchase, it eertalnly could 'do .the same
by any.other method, unless such method was proh1b1ted
and the only method whlch may appear to be prohlblted
(but Whlch we do not now demde) is that it mlght not:
acquire “the rlfrht of-way.by the exercise of the power of
emment domam The conolusmn we have reaxched appears
to us to be supported by the authorities hereinbefore _
cited.- ‘We therefore hold that a domestic corporatlon,
the business of which, as expressed in its charter, is to
generate and transm1t electricity for pwbhc use, may
lease the right- of -way secured by it toa forelgn corpora-
t1on engaged in'a similar busmess, which has eomphed
with the laws of thls State and is domg busmess therem
And the act of such domestlc corporatlon in securmg
such rlght of -way by the exercise of its power of eminent
domain cannot -be questioned, except for fraud shown
although the prmerpal motive for its mcorporatlon was
to secure the right-of-way for such forelgn corporatmn,
which had been unable to secure it for itself, even when
the’ 1ncorporators of the domestic corpora‘uon were. em-
ployees of and the greater part of its capltal stock i 1mme-
dlately transferred to said forelgn corporation, There
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are, perhaps, some unusual circumstances connected with
this case, but it nowhere appears that the appellant has
been defrauded in any way. The Southwestern Gas &
Electric Company merely resorted to a proper legal de- -
vice to obtain the right-of-way which it thought neces-
sary for the conduct of its business and which it had been
unable to obtain by any other method from the appellant.
2. Was the purpose for which the right-of-way was
sought to be condemned across the appellant’s orchard
-one to serve a private use and not a public use? The
learned chancellor, on this proposition, made a specrﬁc
finding of fact in the decree rendered by him as follows:
““The erection of the transmission line on the r1ght-=of-
way in controversy will serve a pubhc need and purpose
either in the hands of the plaintiff in this suit or “the
Southwestern Gas & Electric Company.”’ This is a ques-
tion of fact which has been determined adversely to the
" contention of the appellant and which must be sustained,
unless it is shown that it is contrary to the clear prepon-
~derance of the testimony. It is conceded by the appellee
that the right of eminent domain could not be exercised
if it is shown that 1t is being fraudulently used to take
private property for a private use instead of a public
use. But it is contended by it, and we think properly,
that nowhere in the testimony in this case is there any
such showing of fraud intended or practiced. It may be
true that the sole use to-which the appellee seeks to put
the property condemned is for the benefit of the South-
western Gas & Blectric Company, but, as that company’
is extensively engaged in the generatron and transmls—
sion of electrwlty for public use, this, of itself, in our
opinion, is sufficient to show that the use intended was a
public use, and, while the principal immediate purpose
was to serve the Standard Plpe Line Company and the -
Amerlcan Cement Company, it-is also apparent that. the.
increasing needs of the public made necessary thé erection
of a-high voltage power line, and that the line in con-
troversy is used and operated as a part of the transmis-
sion line of the Southwestern Gas & Electric Company,
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and is serving a large number of the citizens of this State.
As before observed, this is a question of fact which has
been found by the chancellm and which we think is not
against, but supported by, the preponderance of the testi-
mony, and the cases cited by the appellant are not ap-
plicable to the facts disclosed in this record.

3. Was the I"“'ht O'f-‘_“rnv Q(ﬂ’lﬂ‘hf to be condemned
necessary in order to enable the appellant or its lessee,
to perform their functions and duties to the public? This
also is a question of fact upon which the chancellor has
passed and we find no evidence that would warrant us
in holding that the decision of the chancellor was not
correct. It is true the Southwestern Gas & Electric Com-
pany owned and operated a line near the point where the
lands in question were taken, of the capacity of 33,000
volts, but the mere fact that it was going to a great ex-
pense in doubling the capacity of that line is persuasive
that that company at least thought that the new construc-‘
tion was necessary. We can see no reason why, in en- .
larging and relocating its lines, the said Southwestern
Gas & Blectric Company or its subsidiary corporation,
appellee here, should be compelled to follow the old trans-
mission line with its meanderings and angles, when, from
the nature of the increase made in the transmlssmn
capacity, it was apparent that the old right-of-way and
equipment were insufficient. While the Legislature has
said that a right-of-way must be necessary for the exer-
‘cise of the rights of the corporation taking it, the ques-
tion of whether or not there was a necessity must neces-
sarily be left largely to the discretion of the corporation
itself, and, unless it clearly appears that such discretion
has been abused and its actions arbitrary and to the un-
necessary damage of property owners, the exercise of
that. discretion will not be disturbed. In this case, while
it might have been, and perhaps was, more convenient for
the gas and electric company to make some changes in
the route followed, this alone would not be a warrant
for holding that its action in condemning the right-of-way
in question was. an unnecessary use of the power exer-
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cised by appellee corporation for its benefit. It is our

opinion that the decr ee of the chancellor in this partlcular

was correct.

4. Was the chancery court correct in decreeing. to
appellee a fee simple title in and to the strip of land
across the orchard of appellant? The appellant contends,
and the appellee seems to admit, that the chancellor by his
decree divested the fee simple tltle in and to the strip of
land taken across the land of appellant from the appel-
lant and vested it in the appellee. We have examined
the decree, and are unable to discover that thé chancellor
has rendered any such decree. In the amendment to the
complaint it is alleged by appellee that the only use it
has for the right-of-way is that it might have the right-of °
ingress and egress for the men and equipment used in
‘the construction and maintenance of the transmission
line, and that it would not be necessary to cut and remove
any peach trees, and that the cultivation and use of said
land by the appellant need not be interfered with in any
manner except in so far as the presence of said poles
on said land would interfere with same, and, after the
construction of the line, appellee would not have occa-
sion, except in some unforeseen emergency, during the
‘life of the poles (which was estimated to bé from fifteen
to twenty years), to enter upon the land, other than to
send one of its men on foot along the transmission line
to inspect same about twice a month: but it alleged that
it desired the exclusive use of all appellant’s land if it
had to pay the full value of same for damages for the
-right-of-way acquired.

.In the decree the court merely held, in the declara-
tions made preliminary to the decree proper, ‘‘that the
plaintiff should be granted the right .to condemn the
right-of-way as prayed for in the complaint, upon paying
to the defendant damages in the sum of $1;000 on account
of the taking of said right-of-way.”’ Following that, the
right-of-way is described, and then comes - the decree
proper, which is as follows ‘It is therefore by the court
considered, ordered and decreed that the plaintiff be-and
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it is hereby granted the right-of-way as hereinbefore
described across the lands of defendant, for the purpose
oi constructmg, maintaining and operating said trans-
mission hne, conditioned, however, upon the payment to
the defendant by the plamtlff within thirty days from
'thls date, (of) the sum of $1,000, covering all damage sus- -
-Lcuueu by the defendant on acccunt of the taking of said
’rlght of- -way by the plaintiff.”’ By this decree an ease-
1ment only is created, and the appellee is necessamly
.granted the exclusive possessmn of the property to the
extent that such possession is necessary for the erection,
. peratlon and maintenance of its line, and to no other or
~-"greater extent By admissions of the appellee in its
‘amended answer, it is shown that the exclusive posses-
.sion granted was only necessaly for the time during the
,actual erection of the line, or in the case of some unfore-
iseen; emergency,. and that the extent of the possession
_absolutely necessary would be only for the purpose of
occasional trips of inspection by its employees. In no
case can the fee simple title in its true sense be vested
in. the corporation exercising the right of eminent do-
.main, for, at. whatever time the purpose for which the
right-of-way was taken had been accomplished and its use
" terminated, the possession and all other incidents of
ownership would revert to the original owner. It is true,.
the necessary usés for a parcel of land condemned may
be ‘of such natiire as to preclude any possession except
that of the party exercising the right to condemn, and to
that extent an-estate in the nature of a fee would be
acquired; as, for instance, a railroad corporation might
condemn a plot of ground for a depot. The purpose for
which this land would be used would be such that the
owner could not exercise any possession over it that
would bé consistent, and not interfére, with the rights of
the- railroad company, so that it would necessarily have
the exclusive possession for all purposes. But in all
other cases, except such as of the same nature of the pos-
- session stated just above, the owner would have also the
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rlght to the possess1on subordlnate to the paramount
possession of the conidemnor, and mlght exer.clse any ‘and
all rights of ownership, except siich as were 1ncons1stent
‘and an 1nterference, with the easement’ granted

In 'the 1nstant case the appellee has the excluswe
possessron of the strlp of land takén for all purposes
necessary to carry into efféct ‘and’ mamtam the’ ‘trans-
ission line, and to no other éxtent. Therefore the ap-'
' pellant still ‘and does have  the right to enter upon the
same at all reasonable times and for all reasonable pur-
poses not inconsistent, or in 1nterference w1th the rrghts
. of the appellee Appellant may leontmue to grow his
'peach trees, cultivaté them, and gather the fruit, so long
“as’ 1t does not 1nterfere w1th the p1 ope1 ty of the appellee

.....

_ dutles

The appellee contends that 1t should not ~be charged
with the full Value of the Tand actuallv taken but it has
eited a sufficient answer to that contentlon namelv “the
‘company s remedy in such cases i$ to condemn no more
than'it needs.”” Ry. v. Combs, 51 Ark. 324-328, 11 S. W.
'418. This court has recognized in a number of cases
‘that, in the acqulrement of a right- of - way, noth1ng is
obtalned save an easement and weé see no réason to now
hold ‘otherwise. See Ry. v. Combs suzn a; Ba,ucu/m V.
Ark. Power & Light Co., (mte P! 154

5. Was the damage . atwarded " thé: appellant ade-
'quate The appellant insists that the entry made upon
land and the erection of the transmission line across it
was unlawful, and that the 1mprovement 1nured to its
‘benefit, and therefore; in awardmg ‘the damages the
court should have ascertalned the value of the whole ‘line
as constructed on appellant’s land and awarded that -
amount in addition to the other damages gwen "We
think the position of the appellant 18 untenable Whlle
the line may have been erected w1thout sufficient author-
1ty at that time (wh1ch wé do Tiot here declde), st1ll in
our opinion, this is a matter, if appellant is entltled to
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damage on that score, in which its nghts may be fully

proteoted in a proper proceedmg, and it is not entltled

in this case’to the damages claimed.

The. appellee, on its cross-appeal, also complains of
the award of damages made by the court, on the theory
that the same were excessive, and not warranted by the
testlmony. There were about three acres of land actually
taken in the right-of-way, and, without discussing in
detail the testimony as to its value and the consequential
damage to the orchard of appellant as a whole, we think
it is sufficient to sustain the finding of the chanecellor;
and; as the appellee is entitled to the full value of the
three acres.taken and such damage to the remainder of
the orchard as might be sustained by reason of the erec-
tion of the transnmlssmn line across same, we think, un-
der all the circumstances in the case, that the ﬁndmg of
.the chancellor is not unreasonable or acramst the clear
~ preponderance of the testimony.

6. On its cross- appeal the appellee asgks us to de(nde
the question. &s to the right of the ‘Southwestern Gas &
"Electric Company. to condemn the right-of-way in con-
“troversy. Inasmuch as the Southwestern Gas & Electric
Company is no longer a party to this suit, we think that
question is not properly presented, and, as its decision is
not necessary for the decision of this case, we expressly
refrain from passmo' upon that questlon

There remains but one matter of which the appel
lant complains, namely, that the chancellor abused his
diseretion in adjudging the costs against it. . It is our
_opinion that § 3999 of Crawford & Moses’ Dlgest does
not limit the discretion of the chancellor, for in that sec-
tion the deposit is ‘‘to pay the owners the amount as-
sessed and such costs as may, in the discretion of the
court, be adjudged against it.”” We think the statute
leaves the discretion just where it found it, and we can-
not say that any abuse of that discretion has been made
in this case. Doubtless the chancellor had complete
knowledged: of all the circumstances surrounding  the
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faets in the case, and perhaps thought the appellant had
been given a liberal amount of damaores, and that it would
be fair to compel it to pay the.costs. - R :

- As we view this case and the decree rendered in the
court below, we are of the- 0p1n1on ‘that the decree is in
conformlty with the conclusrons we. have’ 1eached and it
s therefore in all things afﬁrmed




