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LAKESIDE BRIDGE & 'STEEL 'COMPANY V. DUVALL. - _ 

Opinion delivered July 1, 1929. 
1. DAMAGES—BREACH OF CONTRACT FOR HAULING.—In an action 

against a construction company for breach of a contract under 
which plaintiff was to haul materials for use in road construction, 
evidence held to show that plaintiff was entitled to damage in an 
amount equal to the verdict. 

3. PRINCIPAL AND AGENT—APPARENT AUTHORITY OF AGENT—RATIFICA-
TION.—In determining whether the agent of a construction com-
pany was clothed with apparent authority to make contracts for 
hauling materials, and, if not, whether the principal ratified a 
contract made by such agent, it is proper to consider all the cir-
cumstances surrounding the transactibn. 

3. PRINCIPAL AND AGENT—APPARENT AUTHORITY OF AGENT—QUESTION 
FOR JuRY.—In an action against a construction company for 
breach of a contract to haul materials for road construction, evi-
dence held sufficient to take to the jury the questions whether 
defendant's agent had apparent authority to make such contract 
and whether the contract was ratified. 

4. APPEAL AND ERROR—INSTRUCTION NOT PREJUDICIAL WHEN.—In an 
action against a construction company for breach of a contract 
under which plaintiff was to haul materials for use in road con-
struction, an instruction that defendant's agent was unauthorized 
to make such contract, hut that the defendant was liable if it 
ratified the agent's act in making the contract, was defective in 
failing to charge that defendant would be liable if the agent's act 
was within his apparent authority. 

5. PRINCIPAL AND AGENT—RATIFICATION OF AGENT'S ACT.—Where a 
principal accepts the benefits of the unauthorized act of an agent, 
he is charged with knowledge of such act and is bound thereby 
if he knew or could have known the purposes and intention of his 
agent and of the person with whom the agent was acting.
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Appeal from Pope 'Circuit Court; J. T. Bullock, 
judge; affirmed. 

J. B. Ward, for appellant. 
Edward Gordon and Robert Bailey, for appellee. 
BUTLER, J. The appellant, Lakeside Bridge & Steel 

Company, was engaged in constructing a nine-mile sec-
tion of Highway No. 105 north from Atkins, and this suit 
was brought against it by the appellee, Duvall, for dam-
ages for alleged breach of contract, and a verdict was 
rendered in his favor for the sum of $500. The evidence 
was to the effect that he had made an oral contract with 
one Ray Hundley, who he alleged to be plaintiff's super-
intendent, by which he was given the contract to haul 
sand, rock, cement, and other materials to be used in the 
construction of the road from Atkins to station No. 512, a 
diStance of about nine miles, 'and also was given the con 
tract to haul the feed for the teams of the appellant com-
pany and the oil to be used in the company's operations 
on that road; that the price he was to be paid for hauling 
the materials was to be ten cents per hundredweight 
from Atkins. to a place called Gumlog, loCated about sta-
tion No. 222, and was to receive for the material hauled 
beyond that and across Isabelle Creek to and including 
station No. 512 the price of fifteen cents per hundred-
weight; and he sublet the contract for hauling the mate-
rial to Gumlog from Atkins to W. S. Liles and Tom 
Johnson. These parties were to haul from Atkins to 
station No. 126, at three cents per hundredweight and 
from station No. 126 to station No. 222, or south of 
Gumlog from Atkins, at five cents per hundredweight, 
giving appellee a profit of seven cents per hundredw6ght 
on the nearer haul and five cents per hundredweight on 
that from station No. 126 to station No. 222. 

The testimony was that the contract was made first 
by Liles, and that Hundley, who was in charge of the con-
struction work, informed him that_Liles had declined to 
carry out the contract, and offered it to appellee. 
There was some discussion as to the price to be paid for
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the hauling, fbut Hundley, after a consultation with Mr. 
Kelly, the general foreman of the work, agreed upon 
the prices above stated—that is, ten cents per hundred-
weight . from Atkins out to Isabelle Creek and fifteen 
cents per hundredweight north . of Isabelle Creek. There 
was no written contract entered into. Appellee pro-
ceeded with his own teams to haul north from Isabelle 
Creek, and completed the hauling of material, and was 
paid for same, but, at about the time his subcontractors 
began to-haul, the . appellant company put its own teains. 
and trucks on the shorter hauls,_and refused to _permit_ 
the, appellee's-subcoirtraete-r§ to do the work. AoCording 
to the evidence for-the appellee, all.of the material was. 
to be delivered by the appellant company at Atkins, and 
appellee was to hard it from Atkins to the end of the 
road.

The court, in submitting tbe case to the jury, made 
the following declaration of law in instruction No. 2: 

"The court tells you that a§ a matter of law Hund-
ley, tinder the testimony in this case, was not authorized 
to .make the charaoter of contract that the plaintiff con-
tends he did make with him, but that plaintiff contends' 
that, even if Hundley did not have- that authority, the 
bridge company knew that Hundley had made a contract.. 
giving him the exclusive privilege and right to do all of 
this hauling. And the court tells you that is the prin-
cipal 'question for you to decide in this case. If, . the bridge company knew that Hundley, as , their foreman, 
had—although be didn't have authority—if they knew 
that he had made that contract and• they went on and 
performed parts of the contract under it, after they had 
knowledge that such a contract was made, the court tells 
you that they would be bound by the contract , if they 
knew that Hundley had made .it and went ahead and 
recognized the existence of the contract." 

The appellant contends that there was no proof to 
support . the allegations in the complaint relative to the 
item's $217.30 for hauling feed and $120 for hauling oil,
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and on two items for hauling gravel used in bridges, 
$287.27 and $166.35. We think that the appellant's con-
tention in these particulars is correct, and that there was 
no substantial testimony as to amount of feed or oil used 
in the work or the amount of additional gravel used in 
bridges. As to the feed, the most that is shown by the 
testimony is that there were about nine sacks a day used 
in feeding the teams, but there was no evidence as to how 
long the teams were used and fed on the work nor any 
testimony to warrant the jury in arriving at the amount 
of the oil used or additional gravel, and it is evident 
that these items were not considered by the jury, because 
its verdict was for much less than the damage claimed, 
and less than what it might have found as damages for 
loss of profit on the gravel and sand hauled. 

It is next contended that there is no evidence suffi-
cient to establish with any reasonable degree of certain-
ity the amount of sand, gravel and cement used on the 
road from Atkins to station No. 222 at or about Grumlog, 
because appellee did not know how much rock, sand, or 
other material he had hauled—that he didn't keep any 
account of it. However, there is no contradiction as to 
his having hauled all of the material north of Isabelle 
Creek to station No. 512, the end of the road, or that he 
was paid for it. 

Watkins Hall, connected with the State Highway 
Department, testified in the case, and made an estimate 
of the quantities of material used on the highway run-
ning north from Atkins, known as No. 105, and attached 
to his testimony an exhibit showing the quantities of 
sand, gravel and cement used in the construction of the 
road, and also showed the amount of these materials 
that were used from Atkins to station No. 222, the total 
aggregate weight being 3,369,900 pounds, and it was this 
material that was to be hauled for the appellee by Liles 
and Johnson, to whom he had sublet his contract for that 
part of the haul. The testimony of Hall is nowhere con-
tradicted, and it is evident from his testimony that he
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had first-hand knowledge regarding the matters about 
which he testified. So, if the appellee did have a contract 
with the appellant, he would be entitled to his profit on 
the haul from Atkins to itation No. 222. According to his 
statement, his profit would have been three cents per 
hundredweight from Atkins to station No. 126 and five 
cents per hundredweight from station No. 126 to station 
No. 222, but there is no testimony that we have been able 
to discover that would indicate just what proportion of 
material was hauled at a profit of three cents and how 
much was hauled at a profit of five cents per hundred-
weight to the appellee. The only Way by which these 
amounts could be ascertained would be upon the assump-
tion that the same proportionate amount of material was 
used between each station, but this assumption has no 
evidence to support it, and there is no warrant for the in-
ference that the road was of the same width at every sta-
tion or that the same amount of material was used. But, 
as appellee would have been entitled to as much as three 
cents per hundredweight profit for the whole amount 
used, if he is entitled to recover at all, the jury would 
have been warranted in figuring his profit on that basis, 
which would be in excess of its verdict. 

The most serious question, however, which presents 
itself for our consideration is whether Hundley and 
Kelly, or either of them, were clothed with apparent au-
thority to make the contract, and, if they were not, did 
the appellant company ratify the contract? In consider-
ing this question it is proper to take into consideration 
all of the circumstances surrounding the transaction. 
The president of the appellant company, S. C. Codding-
ton, stated that Hundley had no authority to enter into a 
hauling contract for sand and gravel, as all such con-
tracts are required to be in. writing, and any contracts 
that are spread over any length of time must be in writ-
ing, and a bond is generally required, and that neither 
Hundley nor any other employee of the company had 
authority to enter into an oral contract or any other kind
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of contract so as to bind the company. - But he nowhere 
testified that Hundley did not make the contract, and 
'there is no other testimony disputing that fact. • 

Russell Weil testified that he was the Arkansas man-
ager of the appellant company, which had a. contract for 
the construction of a bridge over the Arkansas River at 
Dardanelle; that, as such Arkansas manager, he had no 
authority to make any contracts at all except for what 
the company termed "unit contracts"—that is, contracts 
for buying gravel or sand .at so much per cubic yard, 
or on hauling so much per trip, or so, much per ton;—and 
if there was a longer contract made it would have to be 
ratified by Mr. Coddington or some officer of the corpora-
tion, and all contracts, even'for. the purchase of a pound 
of nails, would have to be in writing; that Hundley was 
construction foreman on the road work, -and Was author-
ized to hire and fire on the unit basis; that Mr. Kelly was 

• in charge of the road work, and had authority over 
Hundley. 

It is apparent from all of the testimony that Kelly 
and Hundley, acting under Kelly, had •entire charge of 
the construction work on the road; and, while 'Codding-
ton and Weil Say -they had no authority to make any con-
tract except . on the unit basis—that : is, so much per day, 
or so much per load—they did in fact make all of the 
contracts for - clearing the right-of-way and fOr hauling 
the . Material. - Kelly had authority to sign 'cheeks, • and 
did 'sign them, and Kelly and Hiindley had authority -to 

-have the -right-of-way cut, -and that contract was made 
With the appellee, Duvall, and -Coddingten, the president 
of -the appellant company, states that he does not think 
i.t was a written contract, but . that contracts for clearing 
or grubbing could be terminated at any time. There is 
no testimohy to show that Coddington had any active 

. supervision over the road work,- and Weil states that he 
had none; but Coddington testified that he was • over on 
the road several times. Liles testified that Kelly had 
contracted with him to haul material • out on the highway,
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and told him he would write up the contract and leave it 
.at a eertaimplace and time, but it was never signed, and 
he (witneSs) concluded he could not make anything out . 
of :the oontract to haul at ten cents per hundredweight 
clear to the end of the road, and gave up the contract. 
When it became apparent that Liles had abandoned his 
contract, Hundley approached Duvall regarding the 
_same, and, after some negotiation, informed Duvall that 
he had authority from Mr. Kelly to make the contract, 
and.that when Kelly came back they would enter into a 
written contract, but no contract was ever - written, and 
appellee „went to work immediately after the verbal -con: 

-tract was entered into. Kelly himself talked with . the 
appellee regarding the contract for hauling material, and 
knew all about its execution. Kelly also told appellee 
that whatever Mr. Hundley did on the job was all right, 
and Hundley was in charge of the work when Kelly was 
not there. All of the:witnesses testified that it was Hund-
ley or Kelly who made the contracts, did the hiring and 
firing, and it Seems, so far as those who did the actual 
wOrk are concerned, there was no one known to be in 
charge of the operations ecept Hundley and Kelly. 

The eiidence shows that appellee completed, with his 
own teams and labor, a considerable portion of the haul-
ing, and all of that which lay beyond Isabelle Creek, 
which was the longest haul and over the worst road, and 
that on this part of the work he :lost about $600, while 
the haul from Atkins to Gumlog or station No. 222 was 
over a much better road and a much shorter haul, and that 
was the reason appellee was able to sublet the contract 
for that haul for a lesser amount than he had contracted 
for. As appellee had completed the lông haul over a diffi-
cult road, when his subcontractors were preparing to haul 
material on the shorter and . better haul, appellant ceased 
delivering material to Atkins and . began procuring it at 
other places and transporting it to the points where it 
was to be used with its oyn equipment. We think that 
the circumstances of this case were sufficient to submit
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to the jury the question of the apparent authority of 
Hundley to enter into the contract with the appellee, and 
the instruction heretofore quoted, given by the trial 
court, was more favorable to the appellant than it was 
entitled to. 

This court, in the case of Ozark Mutual Life Assn. v. 
Miller, 169 Ark. 136, 273 S. W. 378, on the question of ap-
parent authority, laid down the following rule: "Appar-
ent authority in an agent is such authority as the princi-
pal knowingly permits the agent to assume, or which he 
holds the agent out as possessing, or such authority as he 
appears to have by reason of the actual authority which 
he has, and such as a reasonably prudent man, using dili-
gence and discretion, in view of the principal's conduct, 
would naturally suppose the agent to possess." The same 
rule was stated in the case of Hal H. Peel & Co. v. Haw-
kins, 175 Ark. 806, 300 S. W. 420; and in the case of Three 
States Lumber Co. v. Moore, 132 Ark. 371, 201 S. W. 508, 
the court said : "One dealing with an admitted agent has 
the right to presume, in the absence of notice to the con-
trary, that he is a general agent, clothed with authority 
coextensive with its apparent scope, and that an agent 
acting within the apparent scope of his authority, though 
in violation of specific instructions, may bind his princi-
pal in dealing with one who has no notice of the . restric-
tions upon the agent's authority." On the authority of 
these cases, when applied to the facts hereinbef ore stated, 
it is clear that there was some substantial testimony tend-
ing to establish the apparent authority of Hundley, and 
this question should have been submitted to the jury. 

There is evidence that the appellant company knew 
that the appellee, Duvall, was engaged in hauling mate-
rial, for he began hauling around the 10th of January, 
1928, and continued to haul through the winter and for a 
considerable period of time, during all of which time the 
appellant company knew that he was doing the work, and, 
when he had completed the delivery of the material from 
Isabelle Creek to the end of the road, the appellant cora-
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pany had received the benefit of that portion of the work 
which would have been most expensive to it, and for 
which it had procured the appellee's services under the 
belief that he would have the work on the shortest haul 
and less expensive portion of the road. There is some 
evidence tending to show that the appellant was suffi-
ciently acquainted with the nature and scope of appel-
lee's work and that it received such benefit from that 
work as would warrant the submission to the jury of the 
question of the ratification of the contract, even though 
it had been unauthorized and made by one who had no 
apparent authority. 

It is well settled that a principal who accepts the 
benefits of an unauthorized act of a reputed agent can-
not afterward deny the agency. Daniels v. Brodie, 54 
Ark. 216, 15 S. W. 467; Coffin v. Planters' Cotton Co., 
124 Ark. 360, 187 S. W. 309; Prong, etc. Co. v. 
()Weanlt Advertising Co., 114 Ark. 9, 168 S. W. 1075. 

It is true, ordinarily, in order that the principal will 
be deemed to have ratified the unauthorized acts of an 
agent, he must have had knowledge of all material facts, 
and ignorance of such facts will render an alleged rati-
fication ineffectual; but, where a benefit accrues to the 
principal from the unauthorized acts of his agent, then 
he is charged with such knowledge, if, from all of the cir-
cumstances in the case, he knew or could have known the 
.purposes and intentions of his agent and the persons 
with whom such agent was acting. Pharr v. Southern. 
Arkansas O.& G. Co., 152 Ark. 567, 240 S. W. 407. 

In this case it was admitted that Hundley and Kelly 
were the agents of appellant company and clothed with 
a limited authority in the prosecution of the work over 
which they had charge, but this limitation was not known 
to the appellee. Nowhere do the officers of the ap-
pellant company say that this contract was entered into 
without their knowledge, and it is clear that Codding-
ton, president of the appellant company, knew that a 
material part of the work and the most difficult and
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expensive part was . being performed by the appellee 
Duvall. In the light of these circumstances, it was clearly 
a question for the jury as to whether or not the appel-
lant. had ratified the acts of its foreman. Kerby v. 
Road Imp. Dist: No. 4, 159 Ark. 201, 251 S..W. 356. 

As has been stated, the error committed by the trial 
court Was not such as was prejudicial to the appellant 
company. First, the testimony is undisputed that there 
was a contract entered into; second, there is some sufb 
stantial testimony to show that Hundley had apparent 
authority to make the contract ; third, that it was ratified ; 
and fourth, that tbe evidence shows -with a reasonable 
degree of certainty that the appellee was entitled to dam-
age in an amount equal to the verdict. 

The judgment. must therefore be affirmed.


