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INSU'RANCE——KNOWLHDGE OF AG'ENT-—Knowledge relating to ‘the
physwal condition of the ‘insured which came to the agent of the
insurance company .while writing the application for insurance
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+ became the knowledge of the company, and the insurance com-
- . pany was bound thereby. ..
2. INSURANCE—BREACH OF WAR.RANTY —Where an appllcant for hfe
. msurance answered with reference to her physwal condltlon that
e she vsas pregnant but the agent of the ‘insurance: oompany, with-
“‘out her! ‘knowledge, wroté as her. answer:that she was not preg-
‘,,‘1nant, there was 'no breach. of Wwarranty on her part, and the insur-
e ance company was hable

: -Appeal from Hot Sprlng C1rcu1t Court Thomas E
Tolcr Judgé; affirmed. . : e
oJolm L. Crank, for appellant
... B.-Means, f01 appellee,

1 1 Kiesy, _J. . Ap,p.f*llee, the-beneficiary - named in~the =

"-polricy'oi*ecei'tiﬁc‘ate of insurance upon the life of his wife,
Mable -Wiggins; brought this suit to' recover $400, alleged
to be the balance due under the policy for $500 and for
penalty .and attorney’s fees, and recovered Judgment
from which the:appeal is: prosecuted -

+ "ii’The complaint .alleged the .issuance' of the pohcy on
the 1st-day - of :JJuly, 1927, jointly to Curtis Wiggins and
others for the payment of $500-upon the proof of death
of. Curtis. Wiggins-and Mable- Wiggins; that Curtis Wig-
gins: was named..as:beneficiary of Mable Wiggins; the
ipayment .of all premiums, the death of the insured Mable
Wiggins .on: the -10th day-of May, 1928, the payment as
provided in the policy-upon the next. day after informa-
tion of the death of the insured of $100, denial of liabil-
-ty under :the- pohcy on :account. of false arswers in the

“application ‘for -insurance; :the: apphcatlon stating that
Mable Wiggins was not- pregnant when in fact she was

prégnant: That, prior to and-at the time of making the
application for ihsurance;  Mable Wiggins and Curtis

Wiggins, the plaintiff, adv1sed notified and informed the -
company-and its agents of Mable Wiggins’ true condi-
tion, that she.-was-pregnant, but the defendant’s agents
: who prepared.the-application for.the policy; knowmg her
‘true’ condition, carelessly or. fraudulently .stated in the
application f01 Insurance: that-said: Mable Wiggins ‘was -
not pregnant, which statement was' unknown to her or
the plaintiff at.the time. : : x
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The answer denied the other allegations of the com-
plaint, admitted denying liability under the policy on ac-
count of false answers in the application for insurance,
and admitted that -the application stated that Mable Wig-
gins was not pregnant, when in fact she was. Denied that
she or Curtis Wiggins had advised, notified and informed
the defendant or its agents of her condition of pregnancy
and that its agents who prepared the application for the
policy knew the true condition of Mable Wiggins and
carelessly or negligently stated on the application that
she was not pregnant and that such answer was unknown
to her or the plaintiff. Denied plaintiff’s right to attor-
ney’s fees, alleging the statute under which the claim was
made to be unconstitutional, contravening the Federal
Constitution. '

The application which was attached to and made part
of the policy was exhibited with it, and shows Mable
Wiggins was asked the question, ‘‘Are you pregnant al
this time?’’ Answer, ‘“No.”” The application also con-
tains the statement and warranty that the applicant knew
that her insurability was to be determined without med-
jcal ‘examination and by the answers made to the ques-
tions, and that before signing the application she had
read or had had read to her each of the answers, and that
eah of same was unqualifiedly true, warranting them to
be so, ete. )

_ The policy contained the following provision: ‘‘The
company shall not be liable in any amount for death re-
sulting within 10 months from the date of this policy
as a direct or indirect result of pregnancy or childbirth.”’
The policy was issued. on June 4, 1927, and her death
occurred on the 10th day of May, 1928.

Appellee, being asked the condition of his wife. at
the time of applying for the insurance, stated the agent
asked if she -was pregnant, and he told bim she was, and
the agent said, Well, then, I don’t know whether I can
write her or not until I see further,”’ and he went away,
and in a few days returned and told appellee, ‘It is all
right. I am ready and will write up your policy.”” He
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stated that his wife did not sign the application; that she
could not write or read, and he did not know who signed
it for her. That the agent had him to sign his name, and
that he did not know of his. wife’s signing by making her
mark with a witness, and that she did not answer the
question in the application, ‘“Are you pregnant at this
time?”’ ‘“No.” That he did not ask her, at the time of
filling out the application, anything about being pregnant,
but they had told him a number of days before that she
was pregnant. The agent taking the application did not
testify, and the application as signed did not purport to
be-signed by Mable-Wiggins by mark,~-— " - =~
. The company paid the $100, according to the terms of
the policy, on the.day after being informed of. the death
of Mable Wiggins, and later, in checking up on the claim,
denied liability because of the answer, ‘“No,”” by the in-
sured, appearing in the application to the guestion, ‘“Are
you pregnant at this time?’’

~ There is no contention on the part of appellee that
the insured was not pregnant at the time the applica-
tion for the policy was made, or denial that she gave
birth to a child on the 27th day of September, 1927, after
the date of the policy on the 4th day of June, 1927, or
that her death occurred on the 10th day of May, 1928. The
beneficiary’s statement that he had told the agent, when
applying for insurance, shortly before the application
was written, that his wife was pregnant, and had been in- -
formed by the agent that he did not know whether he
could write a policy until he saw further about it, and in
a few days was informed by him that ‘It is all right. 1
am ready and will write your policy up,’’ was undisputed.
Neither was his statement that his wife could not read or
write denied, and he also testified that no question was
asked her by the agent at the time he wrote the applica-
tion about her eondition.

. The jury found against the appellant, on conflicting
testimony, that no false warranty had been made as to
the condition of pregnancy of the insured, that no ques-
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tion about it was asked her, and the answer ‘‘No’’ to the
printed question was not made or authorized by the in-
sured, but written by the agent taking the application,
notwithstanding he had before been fully informed of the
pregnancy of the insured. s S
In Southern Insurance Co. v. Floyd, 174 Ark. 373,
295 8. W. 715, it was said, quoting syllabus: o
“Knowledge relating to the physical condition of
the insured which comes to the agent of the insurance
company, while he is performing the duties of his agency
in receiving applications for insurance. and delivering
policies, becomes the knowledge of the company, and the
insuran:e company is bound thereby, in spite of a pro-
vision in the policy.to the contrary, where the agent who
solicited the business was charged with the duty of ask-.
ing the applicant questions concerning his physical condi-
tion.”’ - E o
The testimony of the beneficiary shows that the ap-
plicant correctly and truthfully answered all questions
about her physical condition propounded to her, and is
to the effect that there was no collusion between the
agent of the company and the ‘insured; ‘and it is al's'o
undisputed that the agent had knowledge of the insured’s
pregnancy at the time he wrote the ’applicé,tiom'fbr the
insurance. It is also true that the death of ‘the insured
occurred more than ten months after the delivery of the
policy, and its validity could not therefore be affected nor
liability by the company escaped under the provision for
non-liability for death resulting within 10 months from
the delivery of the policy, as a result, directly or indirect-
ly, of pregnancy or childbirth, if such had been the case,
and. it was not shown to be. : . o
The issue was submitted to the jury on proper in-
structions, and there was substantial testimony in_ sup-
port of the verdict, which will not be disturbed by this
court. The judgment is accordingly affirmed.




