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R JumpEr v. McCorLum.
' Opinion 'delivered. June 24, 1929.

1., CONSTITUTIONAL LAW-—EMERGENCY CLAUSE OF REFERENDUM
.. AMBNDMENT.—The existence and sufficiency of an emergency
. clause authorizing withdrawal of an act from referendum under
the Referendum Amendment of 1918, No. 13, § 4, involve legis-
lative, not judicial, ‘questions. :
2. CONSTITUTIONAL LAW—EMERGENCY CLAUSE-EFFECT.—In the case
--r-0f :an emergency clause ;in a statute, if fair-minded and intelli-
gent, men might reasoriably differ as to the sufficiency and truth
thereof, the.courts are concluded by the legislative finding.
8. STATUTESSUFFICIENGY OF EMERGENCY CLAUSB.—Acts 1929, c. 64, - - - -
.- -§ 23, declaring an emergency hecause of great danger to public
".peace, safety and health by reason o'ffinab‘il'iti under present
..laws! to extend and repair water. maing and plants, electric light
plants and sewers, etc. held sufficient to put the act into imme-
diate effect under Referendum Amdt., 1918, No. 13, § 4.

“som, Chancellor;-affirmed.
_ J. Wendell Henry, tor appellant.
“ R.W.Robins, J. C."& Wm. J. Clark, for appellee.
© -Swuirm; J. An aet, No. 64, was passed at the 1929 ses-
sion of the General Assembly which effected substantial
changesin the law governing-the organization and admin-
istration -of - local improvement distriets in’ cities and

Lo Appeal from Faulkner.ChanceryCourt; W. E. Athin-

tawnpg! o0 i o .
A street'improvement district was organized in the
city 'of ‘Conway, under the terms of -this act, within less
than ninety days after adjournment of the General As-
sembly which passed it, and the validity of the district
depends upon the question whether act 64 was in fonce at
the time the district was organized, as the proceedings
for that purpose did not conform to the statute which act’
64 amends. No other question is involved onthis appeal.:
The act contains the following emergency clause:
““Section 23. Tt is ascertained and hereby declared
that,-by 1éason of the inability, under present laws, to ex-
ténd water mains-and repiir water plants, there is great
danger of conflagration, that, by reason of the inability
to extend electric light plants, there is: great danger to
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the public peace and safety, owing to the darkness of the
streets, and that, hy reason of the inability to extend and
repair sewers, there is great danger to the public health,
and that, for these reasons, it is immediately necessary
that this act should go into operation, and it is therefore
declared that an emergency exists, and this act shall be
in force and effect from and after its passage.”

Appellant, as a property owner in the district, insists.
(a) that the language used in the emergency clause of act
84 is not sufficient to state an emergency within the mean-
ing of the Constitution, and (b) that there is, in fact, no
such emergency as that stated. -

The original Initiative and Referendum Amendment
provided that: ¢‘The second power (reserved to the peo-
ple) is a referendum, and it may be ordered (except as
to laws necessary for the immediate preservation of the
public peace, health or safety) either by the petition,
signed by five per cent. of the legal voters, or by the legis-
lative assembly as other bills are enacted.”

Tn construing this constitutional amendment in the
case of Hamson v. Hodges, 109 Ark. 479,160 S. W. 392, it
was held that all acts of the General Assembly are sub-
ject to the referendum except such laws as are necessary.
for the immediate preservation of the public peace, health
and safety, but that it was a question exclusively for
legislative - determination whether a statute was neces-
sary for the immediate preservation of the public peace,
health or safety.” It was also held in the case cited that,
while the existence of an emergency must be declared by
the Legislature so as to exclude the referendum, it was
not essential that this declaration be made in the exact
words of the amendment, as other words of° similar im-
port unmistakably showing the intention to declare that
an emergency existed, were sufficient.

At the 1918 general election a new Initiative and
Referendum Amendment was adopted. Brickhouse v.
Hill, 167 Ark. 513, 268 S. W. 865. Section 4 of this amend-
ment contains the following provisions in regard to emer-
gency legislation:
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““If it shall be necessary for the preservation of the
public peace, health or safety, that a measure shall be-
come effective without delay, such necessity shall be
stated in one section, and if, upon a yea and nay vote,
two-thirds of all the members elected to each house, or
two-thirds of all the members elected to the city or town
councils, shall vote upon separate roll-call in favor of the
measure going into immediate operation, such emergency
measure shall become effective without delay. It shall be
necessary, however, to state the fact which constitutes
such emergency. Provided, however, that an emergency’
shall not be declared on any franchise or special privilege
or act creating any vested right or interest or alienating
any property of the State. If a referendum is filed against
any emergency measure, such measure shall be a law
until it is voted upon by the people, and if it is then re-
jected by a majority of the electors voting thereon, it
shall be thereby repealed. The provision of this sub-
section shall.apply to city or town councils.’’

It is not sufficient, under this last amendment, for
the legislation merely to declare that an emergency ex-
ists, but it is necessary to state the fact which constitutes
such emergency. ‘If therefore an act is passed which
does not contain an emergency clause in which the fact
is stated constituting the emergency, the act does not be-
come effective until ninety days after the adjournment of
the session of the General Assembly at which it was en-
acted. Guaster v. Dermott-Collins Road Imp. Dist., 156
Ark. 507, 248 S. W. 2. But does this last amendment
change the rule announced in the Hanson case, supra, that
the existence and sufficiency of the emergency to with-
draw an act from the referendum clause of the Constitu-
tion is a legislative, and not a judicial, question? We
think not. ' :

1t was, no doubt, the intention of the last amendment
to terminate the practice, into which the General Assem-
bly had fallen, of placing the emergency clause indiscrim-
inately on much of the legislation, and, as a means to
this end, two requirements were imposed to withdraw
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legislation from the operation of the referendum’ power
of the people. Une was that it was made necessary for
the Dbill to state the fact which constituted the emergency.
The other was to require a separate and two-thirds vote
of all the members elected to each house of the General
Assembly, in .favor of the measure becoming effective
without delay.” In this manner the members of the Gen-
eral- Assembly were permitted and required to vote; first,
whether the bill should become a law, .and then to deter-
mine whether it should become effective without delay.
Both these questions are, we think, legislative and not
judicial. - : . , S
' Tt will not be denied that it is a.legislative question.
solely to determine whether a bill shall become a law. If
the Legislature has any function at all, it has this one;
and, this being true, it must also be true that it is_the
province and function of the Legislature to determine
when the legislation shall become effective. . - :
If there is an emergency, the General Assembly must
state the fact which-constitutes it, and must evidence the
tact that they have found there was an emergency by a
vote taken separate and apart. from that taken on the
passage of the bill itself. In this manner there is insured,
theoretically, at least, the finding by two-thirds of the
General Assembly that the fact recited-exists and is true,
and that it constitutes a sufficient reason for making the
act effective without delay. . . . . .
-~ Of course, an emergency clause which did not state
the fact-constituting the emergency would.not suffice;
nor would a recited.fact which was so obviously and dem:-
onstrably inefficacious to constitute an emergency -that
all fair-minded and reasonably intelligent men would say
to the contrary. But the converse of this proposition is
equally true. If the fact which constitutes the emergency
is recited, and if fair-minded and intelligent men might
reasonably differ as to the sufficiency and truth of the fact
assigned for placing the act in effect immediately upon
its passage, the courts are concluded by the finding. See
the many cases under the. subhead, ‘‘Encroachment on
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Legislature,”’ § 15 of the chapter on Constitutional Law,
volumes 1 and 5, Crawford’s Digest of the Decisions of
the Supreme Court and the same seetlon ‘and subhead
of Crawford’s Supplement

"~ We conclude thereforé that the emer gency clause to
" act 64 sufficed to put the act into immediate effect, and,
as the decree appealed from accords with th]s view, it
must be affirmed;.and it is so ordered. '

HUMPHRms J., (dissenting). I-think the purpose of
the new Imtmtlve and Referendum Amendient adopted
at the general election in 1918 not only terminated the
pr aetlce into which the General- Assembly had fallen, of
placing the emergency clauses.indiseriminately on much
. of the le01slat10n but also had the effect of changing the
rule announced in the case of Hanson v. Hodges, 109 Ark.
479,160 S."'W. 392, so as to make the sufficiency of the
fac‘rs stated in an emergency clause a judicial and not a
legislative question. Dissenting opinion of Chief Justice
I‘IART in Cummnock v, Lattle Rock, 168. Ark. 777,.271°S. W.
476; Payne v. Graham, 118 Me. 251, 107 Atl: 709, 7 A. L.
R.516. Thelanguage in the amendment is véry plain’and
emphatlc ‘and it was never iritended by the people, in
voting for the amendment, that facts might be stated in
an emergency clause which are insufficient to support the
declared emergency. The langnage.in the amendment is
as follows: ‘‘It shall be necessary, however, to-state the
fact which constitutes such emergency.’”” To place any
other construction upon this langnage than I have placed
upon it will not remedy the evil which the people intended
to correct. The people intended to say by the amend-
ment that, unless an emergency for the immediate opera-
tion of a law really existed, they 'did not intend to be de-
: prlved of referrmg the law to themselves for approva.l or
disapproval before same is put in force or effect. I think
the facts set forth in this emercrency clause to support the
emerfrency are 1nsufﬁ01ent

For the reasons stated I take ‘this opportumty of
1eglste1 ing my d1ssent from the ma,Jorlty op1n1on in thls
case. .




