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First \TATIO\IAL Baxk or. CorninGg v. WELLs River
Savings BANK.

Opinion delivered June 24, 1929. ’

1. DRAINS—NATURE OF PLEDGE OF-BETTERMENTS.—A pledge of better-
* ments, made by a drainage district, as authotized by a special
E _act of 1907 (Acts 1907, p. 890) to secure the payment of a bond

issue, was in the nature of a first mortgage lien, murmg to the .
beneafit and protection of bondholders.

2. APPEAL AND ERROR—FORMER DECISION AS CONTROLLING. —The
former decision of the Supreme Court on appeal from a decree
in a suit to foreclose a second mortgage of a tract of land in a
drainage district, that a bank intervening therein acquired no
right of subrogation to the lien of the drainage district by rea-
son of having paid taxes on such lands, held controlling on an
appeal in a suit to foreclose the first mortgage on the ¢ame land,
wherein the bank was made a party, and filed an answer setting
up practically the same claim.

Appeal from Clay Chancery Court, Western District;
J. M. Futrell, Chancellor ; affirmed.
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Smrrr, J. The Western Clay Drainage District was
created by a special act of the 1907 General Assembly,
and, pursuant thereto, assessments of benefits were made
and the roll thereof was filed, as provided by the act, with
the recorder of deeds of Clay County, on December 24,
1912. A pledge of the betterments was made as author-
ized by the act to secure the payment of a bond issue by
the improvement district, and, as was said in the case of
Hopson v. Oliver, 174 Ark. 659, 298 S. W. 489, the pledge
was in the nature of a first mortgage lien inuring to the
benefit and protection of the holders of the bonds of the
improvement district. ' :

G. W. Transue owned a tract of land in the improve-
ment district, upon which he obtained a loan on February
8, 1923, from the New England Securities Company. This
loan was evidenced and secured by two deeds of trust.
The first was executed to T. C. Alexander, trustee, to
secure the principal loan, and the other, which was made
Junior to the first, was given to secure the commission
of the agent in negotiating the loan, and it was also exe-
cuted to Alexander as trustee.

Default was made in the payment of the indebtedness
secured by the second deed of trust, and suit was brought
to foreclose it. The First National Bank of Corning in-
tervened in this suit, and was made a party to it. The
bank alleged that it had paid the drainage taxes on the
land for the years 1924 and 1925, and had also paid the
State and county taxes in 1925 for the year 1924, amount-
ing to $21.38, and it was prayed that it be adjudged and
decreed that the bank, by paying these taxes, had -ac-
quired the right to be subrogated to the prior lien of the
improvement distriet to the extent of the taxes paid, and
also that the bank be decreed a lien, under § 10053, C. & M.
Digest, for the State and county taxes.

The chancellor denied the relief prayed, except that
a lien was decreed for the amount of the State and county
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taxes, and there was an appeal and cross-appeal from that
" decree.

.~ Upon the appeal we held that the court had properly
lefused to grant the bank relief by subrogation, but it was
held on the cross-appeal that the court had erroneously
decreed the ‘bank a lien for the amount of the State and
county. . taxes paid by it. The opinion is found reported
iinder the style of First National Bank v. New England
S’ecumtzes Co., 176 Ark.’ 1181 6 S. W. (2d) 12, where the
facts’ out of Whlch the 11t1gat10n arose are fully stated and
the reasons f01 the decision is given.

~The ﬁlst deed of trust’ above referred to was duly
ass1gned by the New England Securities Company to the
Wells River Savings Bank, and; default having been made
in_the pavment of the indebtedness there secured, this
smt was brOUOht to foreelose that deed of trust The
the allegatlon that it had some clalm to the land adverse
to the owner of the deed of trust; and the bank filed an
answe1 in which' it set up practlcally the same claim to
the right of subrogation which-it had attempted to assert
in'its intervention filed wpon ‘the foreclosure of the’sec-
ond deed of trust. Thére are some differences in the facts,
but these differences are not of Ieontrolhng importance.
It appears therefore that-we are virtually asked to try
afr‘ain’a questlon ‘dec¢ided on the former appeal but, as we
are convmced of the correctness of the decision in that
case we adhere to it, and it is controlling here. - -

. The "chancellor- denied: the right of subrogation -as
p1aved, and; as that decree accords with the view ex-
pressed on the fonner appeal it rnust he: aﬁirmed and it
1§ §0 mdered




