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WATKINS v. STATE.
Opinion delivered June 17, 1929,

1. ASSAULT AND BATTERY—INSTRUCTIONS.—In a prosecution for as-
sault, under the evidence in the case the court properly refused
to direct a verdict of acquittal on ground that the injured person

* had attempted to arrest ‘defendant without authority and that he
had opposed no more foree than was necessary to resist unlawful
arrest.

9 ARREST—OFFENSE OF DISTURBING THE PEACE.—The offense of dis-
turbing the p=ace is committed in the presence of an ‘officer when
he hears the disturbance created thereby and proceeds at once to
the scene, as where an officer heard a woman screaming as she-
ran from a house with defendant pursuing her. '

3. HOMICIDE—ASSAULT WITH INTENT TO KILL.—Where defendant did

not fire a pistol which he held, and did not attempt to do so, but

" morely attempted to prevent an officer from using it in effecting
an arrest, he was not guilty of an assault with intent to kill.

4. ASSAULT AND BATTERY—LIABILITY.—Defendant, in laying his hands
~on an officer while he was attempting to effect an arrest, was
guilty of an assault and battery

Appeal from Crittenden Circuit Court; G. E. Keck,
Judge; judgment modified and affirmed.

Hub Blair and S. V. Neely, for appellant.

Hal L. Norwood, Attorney General, .and Robert F.
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Smirs, J. Appellant was indicted for the-offense
of assault with intent to kill, alleged to have been com-
mitted by assaulting Sam Humphreys ‘with a deadly:
weapon. ' s v

At the trial from which this appeal comes,
Humphreys testified that he was the marshal of the town
of Norvell, and that a Mr."Matson, who operates a siall
store in the town, sent for witness to quell a disturbance
in an adjoining house. When witness arrived, ‘‘there
was some hollering going on in the house,”” and a negro
woman came out of the back door and ran into another
house. Appellant soon followed, and as he did so the
messenger who had brought witness to the scene said,
““That’s him now.”” Witness said to appellant, ‘“Con:
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sider yourself under arrest,”’ and appellant answered, ‘1
want to talk to that woman, sir; I ain’t been doing noth-
ing.” The woman who had 3ust run out of the -house
heard. this remark, and she said, ‘“Yes, you have been
beatlncr me up.”’ VVltness then Sald to appellant ““Come
on and let’s go,”” and told appellant that he was under
arrest for disturbing the peace. Witness called on a
boy who had walked up to assist him in making the arrest,
and he told appellant that if he did not go on he would
hit him with his pistol, and he did what he threatened

to do when appellant refused to budge, and, as he did so,

- -the pistol flew out of his hand. At this the boy who had
been asked to assist in making the arrest ran away, and
a scuffle ensued, during the course of which ‘‘we wallered
clear across the road,”” so witness stated. Appellant
got possession of the pistol, and put it at witness’ side,
remarking as he-did so, ‘‘T guess you will get down the
Toad now.” Witness said ‘‘Yes,”” but did not move.
There was nothing to keep appellant from shooting wit-
ness, but he did not attempt to do so, nor did appellant
strike or offer to strike witness with, the pistol, but, when
appellant saw witness was not going on as he had been
told to- do, appellant grabbed witness in the belt and
jerked it, and.in doing so tore witness’ shirt and under-
shirt. Just then a negro drove up in an automobile, and
appellant drew the gun on the driver of the car, who
stopped the car when told to do so. Appellant got in
the car and drove away. Appellant did not testify at
his trial. " ~

- Appellant asked the court to direct a verdict in his
favor upon the ground that Humphreys had attempted
to arrest him without authority, and that he had op-
posed no more force than was necessary to resist the
unlawful arrest. The court refused so to do, and refused
- also to give an instruction which would, in effect, have
directed a .verdict of not guilty, upon the theory that
Humphreys had unlawfully attempted to arrest appel-
lant, and that appellant had the right to use such force
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as was necessary ‘‘to repel the attack made on him and '
to regain his liberty.”’

We think the court did not err in refusing to direct
the jury to acquit appellant, nor was error committed in
refusing to give the instruction just referred to. In fact,
the instructions given were more favorable to appellant
than they should have been, for the reason that in one of
them the jury was told that Humphreys had no right to
arrest appellant. The jury was so instructed upon the
theory that Humphreys had no warrant for appellant’s
arrest, and that the offense for which he attempted to
arrest him—that of disturbing the peace—was not com-
mitted in his presence. The court was in error in declar-
ing that the offense was not committed in the officer’s
presence. It is true the officer did not see appellant as-

~ sault the woman, but he stood near the porch of the house
and heard her screaming, and he saw-her run from the
house,. and he saw appellant follow her. The offense of
disturbing the peace, if not that of an assault, was com-
mitted in the presence of the officer, for he heard the
woman screaming, even though he did not see her, and
it was the sereaming which had prompted Matson to send.
for the officer. - '

In the chapter on Arrest, 5 C. J. 416, § 45, it is said:
““An offense is committed in the presence or view of
an officer, within the meaning of the rule authorizing an
arrest without a warrant, when the officer sees the acts
constituting it, although at a distance, view of such acts
as constitute reasonable grounds for arrest being suf:
ficient. An offense is likewise deemed committed in the
presence of the officer when he hears the disturbance
created thereby and proceeds at once to the scene, or
where the offense is continuing, or has not been fully con-
summated, at the time the arrest is made. He must,
however, have direct personal knowledge, through sense
of sight or hearing, that the offense is the act of the ac-
cused. Merely being near enough to see, but not seeing,
is not sufficient, unless the failure to see is due to dark-
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ness, and the lack of seeing is made up for by hearing.”’
Cases cited in the note to the text quoted fully sustain
the text. See also State v. Dowd, ante, p. 384.

The court cliarged the jury that appellant was not
guilty of an assanlt with intent to kill, and this was cor-
rect. The court submitted under correct instructions
the questions whether appellant was guilty of a simple
assault, or assault and battery, or an assault with a
* deadly weapon, and defined these offenses, and the jury
found appellant guilty of the offense of an assault with
*a deadly weapon, and fixed the punishment at a fine-of - -
$100, with imprisonment for six months in the county
jail. The court did not submit the question whether ap-
pellant had resisted or assaulted an officer (§§ 2585, 6, 7,

C. & M. Digest).

‘The .offense for which appellant was convicted—
that of an assault with a deadly weapon—is committed
when ‘‘any -person assaults another with a deadly
weapon, instrument or other thing, with an intent to in-
flict upon the person of another a bodily injury, where
no considerable provocation appears, or where the cir-
cumstances of the assault show an abandoned and
malignant disposition.”’ Section 2334, C. & M. Digest.
The_punishment for this offense is a fine of not.less than
$50 nor more than $1,000, and some imprisonment not
exceeding one year.

Under the testimony recited above appellant was not
guilty of this offense. He did not assault the officer with
a weapon. The officer admitted that appellant did not
fire the pistol, nor attempt to do so, and that he was not
assaulted with the pistol. Apparently, so far as the
weapon was concerned, appellant attempted only to pre-
vent the officer from using it in effecting. the arrest, but
appellant did lay hands on and assault Humphreys, and
in doing so he violated the law. -

The error of convicting appellant of an assault with
a deadly weapon may be cured by remitting the imprison-
ment and leaving intact the fine of a hundred dollars, as
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a fine of that amount is-authorized by law upon a convie-
tion for the offense of a simple assault, or for that of
assault and battery. The judgment will be modified ac-
cordingly, and, as thus modified, will be affirmed.




