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Opinion delivered June 24, 1929,

JUDGMENT—FRAUD—GROUND FOR SETTING ASIDE.—The fraud which will
justify the setting aside of a judgment or decree must be such -
as prevented the unsuccevsful party from presenting his case
fully or which operated as a fraud or imposition upon the juris-
diction of the court, and mere false testimony is not enough if the
disputed matter was an issue in the case in which it wags given.

Appeal from Pulaski Chancery Court; Frank H.
Dodge, Chancellor; affirmed.

Harr, C. J. H. G. Pugh & Company, a corporation,
brought this suit in equity against J. D. Ahrens to enjoin
him from enforcing a judgment in the circuit court, on
the ground that it was_procured by fraud. The facts on
which the relief is based may be briefly stated as follows:

J. D. Ahrens sued H. G. Pugh & Company, a corpora-
tion, of which H. G: Pugh is president, to recover an
amount alleged to be due for premiums on two policies
of insurance upon the life of its president. Ahrens re-
covered judgment in the circuit court, which was affirmed
on appeal. H. G. Pugh & Co. v. Ahrens, 178 Ark. 230,
10 S."W. (2d) 873. Ahrens was a witness in his own be-
half, and testified as to the contract of insurance and the
circumstances attending the same. This court held that,
in an action by an insurance agent to recover from the in-
sured for premiums advanced by the agent, the insured
having been in possession of the policies for several
months before their cancellation, by retaining possession
of the policies for so long a time after their delivery to
him, must be held, as-a matter of law, to have accepted the
policies. It was alleged in the complaint in the present
case that said J. D. Ahrens had sworn falsely in the case
in the circuit court, and the particulars in reference to
said false testimony are fully set forth. '

The chancery wcourt overruled a motion of the plain-
tiff to transfer the case to the circuit court, and sustained
a plea treated by the court as a demurrer to the com-
plaint. It was therefore decreed that the complaint
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should be dismissed for want of equltv and the plaintiff
has appealed.

Walter M. Purvis, for appellant.-

Fred 4. Isgrig and Phailip McNemer, for appellee

Hagrr, C. J., (after stating the facts). The oplmon of
the chancery court was correct. The complaint in the case
at bar asks that a judgment between the parties in the
circuit' court be enjoined as having been procured by
fraud. Ahrens sued Pugh & Company to recover judg-
‘ment for an amount alleged to be due for premiums on
two insurance policies, and recovered judgment. He was
"a witness for himself, and his testimony sustained his
right to recover. In the present case it is alleged that
'his testimony was false, and the falsity of his testimony
in the eircuit court is made the basis of plaintiff’s cause
of action in the case at bar.

It is the settled law of this State that the fraud which
'will justify the setting aside of a judgment or decree of
a court must be such as prevented the unsuccessful party
“from. fully presenting his case, or which operated as a
‘frand or imposition upon the jurisdiction of the court.
Mere false testimony is not enough, if the disputed mat-
ter was an issue in the case in which it is claimed that it
“was given. The truth or falsity of the testimony of Ahrens
‘was a material issue in the circuit court case.

It has been well said that the mischief of retrying
every case in which the judgment or decree rendered on

. ‘false testimony, -given by perjured witnesses, would be

greater, by reason of the’ endless nature of the strlfe than
-any compensation from doing justice in-individual cases.
United States v. Thoockmm’ton 98 U. S. 61; Bank of Pine
Bluff v. Levi, 90 Ark. 166, 118 S. W. 250 Johnson v.
Johnson, 169 Ark. 1151, 277 S. ‘W.535; Cassady v. Norris,
118 Ark. 449, 177 S. W. 10; Lambie v. W. T. Rawleigh Co.,
178 Ark. 1019, 14 S. W. (2d) 245; Gipson v. No Fence
District No. 2 Lincoln County, 178 Ark. 604, 12 S. W.
(2d) 14.

Tt follows that the decree must be affirmed.




