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BURKE V. INTERNATIONAL LIFE INSURANCE COMPANY. 

. Opinion delivered May. 27, 1929. 
1. LANDLORD AND TENANT—EFFECT OF WAIVER OF LIEN.—A landlord's 

waiver of lien on crops' in favor of a bank financing the tenants 
held not available to the tenants and their surety on their bond 
securing the payment to the landlord of the value of cotton released 
to them by the compress company in the event the landlord 
should be adjudged a lien thereon, as the waiver of such lien was 
for the benefit of the bank alone. 

2. APPEAL AND ERROR—WEIGHT OF TESTIMONY OF PARTIES.—While a 
chancellor could not arbitrarily disregard defendant's answer 
to interrogatories, constituting the only direct testimony, such 
testimony must have been not only reasonable and consistent with 
itself, but algo consistent with other circumstances in proof. 

3. WITNESSES—UNDISPUTED TESTIMONY.—The positive testimony of 
interested parties cannot be treated as undisputed. 

4. LANDLORD AND TENANT—LIABILITY OF TENANT'S SURETY.—A cor-
poration executing a jbond as surety for tenants to pay to the
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landlord the value of cotton released to tenants, if the landlord 
should be adjudged a lien thereon, made it gelf a party to an ac-
tion to enforce such lien, and the court, having sustained the 
lien, properly rendered judgment against the surety. 

Appeal from Phillips Chancery Court ; A. 
Hutchins, Chancellor; affirmed. 

W . G. Dinning, for appellant 
Brewer & Craaraft-, for appellee. 
BUTLER, J. The appellee, International Life In-

surance Company, plaintiff in the court below, is the 
owner of Modoc Plantation in Phillips County, Ark-
ansas, and on the 9th day of February, 1927, rented the 
same to the appellants, Bennie H. Burke and Bennie 
H. Lucy, for and during that year, for the sum of 
$5,200, and, in a lease contract execnted on that day, 
Waived its lien for rent on the crops produced in favor 
of the Interstate National Bank, located at Helena, to 
the extent of any sum which might be advanced by 
said bank to. Burke and Lucy. necessary- for financing 
them during the year, in making and harvesting the 
crops on said plantation. Burke and Lucy executed a 
note for $20,000, with interest, to the bank and executed 
on the -same day . a deed of trust to secure it for the 
sunis advanced • on the note and for other-moneys which 
might be advanced during the year, necessary to the 
production and harvesting of •the crops. 

The rent not having been paid, appellee instituted 
this suit against Burke and Lucy on the 15th day of 
February, 1928, and made the bank also a defendant, and 
asked for judgment against Burke and Lucy for $5,200 
for rent, and for the appointment of a master and an 
accounting between the bank and Burke and Lucy to 
determine the amount of indebtedness incurred by Burke 
and Lucy in the operation of said plantation, and the 
value of the crops thereon which had been received by 
the bank, and that a lien be declared against the surplus 
in favor of the appellee. Attached to the complaint 
were a number of interrogatories propounded the de-
fendants, Burke and Lucy, by which interrogatories the



ARK.]	 BURKE V. INTERNATIONAL LIFE INS. CO .	 653 

appellants sought to elicit the following information: 
the athount and Value of the cotton and other crOps pro-
duced on appellee's plantation . during the year 1927; the 
amounts paid bY Burke and Lucy to defendant bank; 
the arnount actually necessary to furnish the plantation, 
and the animint in excess of that paid by Burke and • 
Lucy to said hank; how much cotton . and other crops 
grown on said plantation was then in their hands, and 
the number of bales of cotton then stored with the.Helena 
Compress Company; and the amount actually -owing at 

- that tithe under the deed of trust to the bank. 
. On the 24th day of March, 1928, folloWing, there 

was filed an amendment to the complaint, setting out 
that there were 39 bales of cotton, described by certain 
numbers, grown on the plaintiff's plantation and then 
in possession of the Helena Compress Company, with 
prayer that the compress company be made a party de-. 
fendant and that a lien be fixed on the cotton in their 
possession. On the same day as the amendment was • 
filed there was also filed with the clerk of the court a 
stipulation, signed by appellee and the defendants, Burke 
and Lucy, appellants.here, and the defendant, Interstate 
National Bank, by which the allegations of the amend-
ment.to the complaint were admitted, and the consent•of 
all parties noted that said cotton should be delivered to 
Burke and Lucy, and in consideration of which a bond 
had been executed by Burke and Lucy, with the Fidelity 
& Deposit Company of Maryland as security, agreeing 
to pay plaintiff, the insurance company, the value of the 
cotton released if it should succeed in having a lien ad-
judged in its favor. Contemporaneous. with the filing 
of the stipulation, the Interstate National Bank advanced 
to .Burke and Lucy the sum of $2,600 to be applied to the 
payment of the rent, and on the same day, namely, 
March 24, on motion of plaintiff, an order was made by 
the court and entered of record, by which the snit was 
.di;sinissed Vvith prejudide as to the Interstate NatiOnal 
Bank, "but none other."
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There is nothing in the record to indicate that the 
compress company was ever served with summons or 
answer, so that company passed out of the case with the 
defendant bank. On the 14th day of April, 1925, the de-
fendants Burke and Lucy filed .their joint anAwer, ad-
mitting the 'ownership of the demised premises in plain-
tiff, the rent contract, the waiver of the lien in favor 
of the Interstate National Bank, and that "a portion of 
amount due by them as rent had not been paid." They 
averred that all of the. cotton grown on the plaintiff's 
plantation had been delivered to the Interstate National 
Bank, and .that the proceeds thereof were insufficient to 
repay the bank the sums advanced by it for the making 
and gathering of the crops, and that, since the institution 
of the , suit, the bank had advanced, at their request, an 
additional sum of $2,600 to be applied towafrds the . 
satisfaction of the claim of plaintiff against them. In 
answer it was denied that the 39 bales of cotton men-
tioned in the amendment to the complaint were grown 
on the lands rented from plaintiff, or that plaintiff had 
any lien upon same. 

On the 2d day of September, 1928, the defendants, 
Burke and Lucy, made and filed identical answers to the 
intertogatories appended to the original complaint, in 
which they stated the number of bales of cotton produced 
on the plantation of plaintiff, the .amount of cotton and 
seed, the aggregate value of same, and stated that the 
whole of the. proceeds from said plantation were paid 
to the Interstate National Bank. They stated the, 
amount, of money actually necessary to the operation . of 
the plantation, and that this amount had been received 
by them from said .bank, which was in excess of the 
proceeds of the cotton and cottonseed, and that this 
amount had been increased in the sum of $2,640, advanced 
them since the institution of the suit, to be applied to the 
rent due, which* Made a total excess over amounts re- 
ceived by the bank in ' the sum Of $5,015.66. TheY 
further stated that the amount of cotton and its desCrip-. 
tion in the hands of the Helena Compress Comp;any was
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correctly stated in the stipulation of the parties thereto-
fore filed, and that this cotton had been grown on plain-
tiff's plantation. No master or receiver was appointed, 
and the question as to the amount and disposition of 
other crops than cotton and cottonseed appears to have 
been ignored by plaintiff. 

UPon the pleadings and facts as heretofore stated 
the court, on the 26th day of November following, ren-
dered its decree, finding for the plaintiff a . lien on the 
39 bales of cotton described in the amendment to the 
*complaint, and giving judgment to the plaintiff against 
the defendants, Burke and Lucy, and the Fidelity & De-
posit Company, for the sum of $2,789.45, * from which 
finding and judgment Burke and Lucy and the Fidelity 
& Deposit Company have prosecuted this appeal. 

The appellants do not question the correctness of the 
finding as to the amount due for balance of rent, but 
only that part of the decree adjudging a lien on the 
39 bales of cotton mentioned. Therefore it is to this 
question only that We direct otir attention. Appellants, 
defendants below, have proceeded in this case upon the 
assumption that the waiver made in favor of -the In-
terstate National Bank inures to their benefit, and have 
endeavored. to show that the cotton produced was not 
sufficient to pay . the bank the sums advanced by it, 
and that therefore the court below erred in finding a 
lien in favor of . plaintiff on said cotton. We think 
appellants are mistaken in their theory, and the right 
to make the defense offered was peculiarly that of the 
Interstate National Bank. By the order of dismissal, 
made and entered on the 24th day of March, the only 
party which might have availed Itself of the defense 
offered went out of the case. It was the bank in whose 
favor the lien was waived, and not the tenant, who ad-
mits the rent has not been paid. It is often necessary, 
as in this case, that landlords waive their liens in favor 
of those financing the farming operations, and if the 
theory of appellee was sound, then it would be equally 
reasonable that, where the waiver is not claimed by the
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one in whose favor it is made, any creditor of the tenant 
might assert the waiver for his own benefit, and the 
landlord be thus defeated in the collection of his rent. 
This would be absurd. This court has held that a waiver 
does not extinguish the lien, but only renders it 'dormant 
as to the person in whose favor the waiver is made 
(V arner v. Rice, 39 Ark. 344), and as to all other persons 
it is unavailable, even as to the assignee of one who 
might hold a mortgage on the tenant's crop and in whose 
favor a waiver has been executed. Neeley v. Phillips, 
70 Ark. 90, 66 S. W. 349. See also 36 C. J. 1545, and 16 
R. C. L. 993. 

In our opinion, the decree of the chancellor should 
nof be disturbed, e-ven though the theory of the appel-
lants might have been correct, for we do not think that 
the appellant's contention that the decree was without 
evidence to support it is sustained by the record in the 
case. It is true, the answer of Burke and IJucy to the 
interrogatories is the only direct testimony in the case, 
and that the chancellor could not rj.ghtfully arbitrarily 
disregard the same, but, in order for this testimony to 
have weight sufficient to overturn the finding of the 
chanceilor, as they are interested parties, their testi-
mony must not only have been reasonable and consistent 
with itself, but consistent with the other circumstances 
in the case. In the first place, it is to be noted that 
they were parties in interest, and, as such, it cannot he 
said that their testimony was uncontradicted. Blanker,- 
ship v. Modglin, 177 Ark. 388, 6 S. W. (2d) 531. But the 
testimony of Burke and that of Lucy was not all of the 
evidence in the case. There are significant circumstances 
surrounding the entire transaction which protrude 
prominently, and which the cliancellor could not ignore. 
He doubtless weighed the testimony of the appellants, 
and considered it in the light of the attendant cix-
cumstances. The bank; which was the onbr party at the 
commencement of the suit that could have benefited 
by establishing an amount of indebtedness in excess of 
the value of the cotton and cottonseed received, and with



ARK . ]
	

657 

the means available to make the neceSsary proof, not 
only failed to avail itself of the opportunity to do so, 
thus losing the 39 bales of cotton, but actually advanced 
to Burke and Lucy $2,640 additional. This conduct can 
be explained on no other reasonable hypothesis than that 
the bank had already been paid more tha.n the amounts 
it had advanced for the making and gathering of the 
crop on the Modoc plantation. It . is possible that this 

-might not be true, and that some other motive might . 
have impelled its action, but an abandonment of the right 
to valuable property . and the payment of considerable 
sums in addition is not the .ordinary conduct of business 
institutions of the known prudence of the ayerage bank. 

In view of all the evidence, both direct and circum-
stantial, we think that the finding of the chancellor can-
not be said to be against the preponderance .of the 
testimony. The Fidelity & Deposit Company, having 
executed bond substituting that for the cotton released 
from the comp-ress, has made itself a party to the case, 
and it follows that the court, having found a lien pn the 
cotton, was correct in rendering judgment against it. 

In view of the conclusions we have reached, the -de-
cree must be affirmed. It is so ordered.


