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WITHERSPOON V. STATE. 

Opinion delivered May 27, 1929. 
1. INTOXICATING LIQUORS—PURCHASING LIQUOR FOR ANOTHER.—Al-

though defendant testified that he procured whiskey for another 
. and that he received no benefit from the sale, but merely bought 
it to accommodate the purchaser, yet if there was sufficient evi-
dence that defendant was acting as an intermediary for the seller 
and not solely as agent of the buyer, the question of defendant's 
guilt was properly submitted to the jury. 

2. CRIMINAL LAW—IMPROPER ARGUMENT OF STATE'S ATTORNEY.—Al-
leged migstatement of the law by the prosecuting attorney in an 
argument to the jury was not prejudicial where the jury were 
properly instructed not to consider any argument of counsel not 
based on the evidence and the law as submitted by the court. 

3. CRIMINAL LAW—REMOVAL OF PREJUDICE BY INSTRUCTION—Permit-
ting a witness to testify that bootleggers usually tell you that they 
will go and get liquor for you, held not prejudicial, in a progecu-
tion for veiling intoxicating liquor, where the court charged that 
defendant would not be guilty if he merely procured liquor for 
the witness. 

4. CRIMINAL LAW—INSTRUCTION AS TO LIABILITY OF PRINCIPAL.—In 
a prosecution for selling intoxicating liquor as a principal, where 
the defense was that defendant only procured the liquor for the 
buyer, an instruction as to the liability of principals, following 
Crawford & Moses' Dig., § 2311, held proper. 

Appeal from Hot Spring Circuit Court ; Thomas E. 
Toler, Judge ; affirmed. 

Glover & Glover, for appellant. 
Hal L. Norwood, Attorney General, and Pat Mehaffy, 

Assistant, for appellee. 
MCHANEY, J. Appellant, a c-cllored barber of Mal-

vern, Arkansas, was convicted of selling intoxicating 
liquor, and sentenced to a year in the penitentiary. 

1. He first insists that the evidence is insufficient 
to support the verdict and judgment against him. He 
admits procuring the whiskey for the .witness, Tommie 
Kelly, a white youth about 21 years of age, but says that. 
he did so only as a matter of accommodation to the boy, 
not as a sale to him, and that he did not receive any-
thing therefrom, or have any interest therein whatsoever.
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Kelly testified that he went to appellant's barber 
shop in December, 1928, with Ralph Langham, gave 
appellant $1.50 for a pint of liquor, and that appellant 
went out the back door of the shop, and in a few minutes 
delivered the pint . of liquor to them in the . back room 
of the barber shop. He further testified that he went 
back on the same day with another person and purchdsed 
a quart of liquor from appellant, who left the barber 
shop and returned in a few . minutes with the liquor. 
The testimony of the witnesses Langham and Head cor-
roborates the testimony of Kelly in these regards. • 

At the request of a.ppellant, the court instructed 
the jury that it was not against the law to purchase 
liquor, and that, if they believed from the evidence that 
appellant did not sell the prosecuting witness liquor, 
*had no interest in the sale, and received nothing for 
purchasing it, but merely bought the whiskey to ac-
commodate the witness, the defendant would not be 
guilty of the charge, and they should acquit him. 
. In Bobo v. State, 105 Ark 462, 151 S. W. 1000, 153 
S. W. 1104, after setting out the facts, which are sub-
stantially the same as in the case at . bar, and after dis-
tinguishing that case from Whitmore v. State, 72 Ark. 
14, 77 S. W. 598, the court said: 

"The facts in this case are essentially different (re-
ferring to Whitmore v. State), and we think the present 
case is controlled - by the principles of law announced in_ 
the case of Foster v. State, 45 Atk. 361. In that case. 
Foster was indicted for selling liquor to a minor. The 
proof was that Foster took the 'money of the minor and 
purchased the liquor for him at a saloon in which he was 
not interested, and delivered the liquor to the minor. 
The court said that Foster was not the actor in making 
the sale to the minor, and to this extent was not within 
the language of the statute which prohibited the sale 
of whiskey to minors. The court held, however, that, 
following the rule of the common law, all persons con-
cerned in the commission of a crime less than a felony:



ARK.]
	

WITHERSPOON v. STATE. 	 649 

if. guilty at all, are principals, and that Foster was 
guilty because he aided and abetted the liquor seller, 

_which was the offense prohibited by the statute." 
Quoting 'again from the same case, it is said: 

"Under the facts of the present case the defendant Bobo 
aided Russell in making the sale of the whiskey to Mul-
key,. and thereby beicame a principal in the offense. 
-Mulkey did not know -that Russell waS engaged in the 
illegal 'sale of whiskey. He came into the restaurant 
where • Bobo Was working and asked him if he . could get 
him any whiskey, and gave him money to pay for- it 
with. Bobo went out and got the whiskey from Russell, 
and came back and delivered it to Mulkey. * * * This 
shows that . Boloo was a nedessary factor in making the 
sale,.and that he acted for the seller as well as the buyer, 
and,,;as such intermediary, he was interested in the sale 
o.f the liquor within the rule announced in the case of 
Pet,le T. State, 90 Ark. 579; 120 S. W. 389, and became 
thereby a principal offender." 

Here appellant says that he procured the whiskey 
for Kelly from a person whom he called "Mississippi 
Red," that he received no benefit from the sale, and 
did it purely as an accommodation to the young man. 
But there was sufficient evidence to submit the question 
to the jury as to whether he was acting as an interme-
diary and not solely as agent for the buyer. We held 
in the case of Ellis v. State, 133 Ark. 540, 202 S. W. 702; 
that a person who acts as . an intermediary in the un-
lawful sale of intoxicating liquors and thereby induces 
the transaction, is guilty, even though he received no 
pecuniary benefit from the sale, and that, in order to - 
escape criminal liability, he must act solely for the pur-
chaser. And it was further held in this same case that, 
under such circumstances, it is a question for the jury 
to determine whether he Was .the agent of the buyer, or 
whether his claim of agency was merely a .cloak to con-: 
ceal an unlawful sale by . himself. The court correctly 
in,5tpActo the jury, as already stated, touching on this.
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question, and the jury has found, on evidence that was 
sufficient to take the question to it, against him, and 
this court cannot disturb the verdict of the jury under 
such circumstances. See also Snead v. State, 135 Ark. 
303, 203 S. W. 703 ; Harris v. State, 140 Ark. 46, 215 S. 
W. 497; Beck v. State, 141 Ark.- 102, 216 S. W. 497; 
Whittington, v. State, 160 Ark. 257, 254 S. W. 532; Ander-
son v. State, .161 Ark. 46, 255 S. W. 319 ; and Brown v. 
State, 161 Ark. 253, 255 S. W. 878. 

2. It is next insisted that the court erred in over-
ruling appellant's objection to a statement made by the 
prosecuting attorney in argument, regarding the law of 
the case. The prosecuting . attorney stated that "when 
the State proves that he took the money and delivered 
the whiskey, that, under the law, constitutes a sale.". 
Mien counsel .for appellant objected to this statement, 
the prosecuting attorney added the words, "unless . he 
went and procured it:" When the entire statement is 
considered, the prosecuting attorney correctly stated- the 
law; but, even if it had been a misstatement, any possible 
prejudice resulting to appellant by the overruling of the 
objection was removed by the court in its instruction, 
after counsel had concluded their arguments, to the effect 
that the jury was not to consider any -argument of counsel 
which was not based upon the evidence and the law as 
submitted to the jury -by the court ; that all the instruc-

. tions given by the court constituted the law in the case, 
and that they should consider those instructions in ap-
plying the law -to the facts ; and that .the instructions 
should be considered as a whole. Appellant therefore 
suffered no prejudice in this regard. 

3. It is next said that the court erred in permitting 
one of the witnesses to testify, over appellant's objec-

• tions, that bootleggers usually tell you they will go and 
get the liquor for you. • The witness had testified that 
he had frequently bought liquor from bootleggers, and 
he was evidently in a position, to know their custom in 
this regard. We do not think appellant could have been
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prejudiced by this testimony, in view of the instruction 
given by the eourt at appellant's request, heretofore 
mentioned, that appellant would not be guilty if he 
merely procured the liquor for the witness. 

4. It is finally insisted that the court erred in giv-
ing the State's instruction No. 2; charging, in the Ian-. 
guage of the statute, that "all- persons being present, 
aiding and abetting, or reudy and consenting to aid and 
abet, in any felony, shall be deemed principal offenders, 
and punished as such." This instruction is substantially 
in • the language of § 2311, C. & M. Digest. _We think 
this a-proper instruction, under the facts in this case. 
Appellant was being tried for selling liquor as a prin-
cipal,'and his defense was that• he only procured the 
liquor for the buyer. It can readily be seen therefore, 
if the jury shOuld find s that he • was acting as an interme-
diary, and not merely as the * agent for the buyer, this 
instruction was proper. 

No error appearing, the judgment must be affirmed.


