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CAIN v. MITCHELL.
Opinion delivered May 20, 1929,

1. APPEAL AND ERROR—CONCLUSIVENESS OF CHANCELLOR’S FINDING.—
A finding of a chancellor, not against the preponderance of the
evidence, will be Sustained on appeal. )

2. PARTNERSHIP—REAL ESTATB.—Real estate, purchased for partner-
ship purposes, paid for with partnership funds, and held and.
used as partnership property, will te treated as personalty and
as partnership property, regardless of the manner of acquisition
and in whose name the title is held; the holder of the legal title
being considered a trustee for the partnership.

3. DEEDS—MBENTAL WEAKNESS.—Mental weakness, though not to the
extent of incapacity to execute a deed, may render a person more
susceptible to fraud, duress or undue influence, and, when
coupled with any of these, or even with unfairness, such as great
inadequacy of consideration, may make an instrument voidable,
when neither such weakness nor any other of these things alone
would do so. '

4. DEEDS—UNDUE INFUENCB.—Evidence held to sustain the chan-

- cellor’s finding that a deed from his mother to defendant was in-
valid on account of undue influence and mental incompetency.

Appeal from Woodruff Chancery Court, Central Dis-

trict; 4. L. Hutchins, Chancellor; affirmed.
STATEMENT OF FACTS.

Tori Cain Mitchell brought a suit in equity against A.
D. Cain and others to cancel and set aside a deed ex-
ecuted to A. D. Cain, and that she be assigned a certain
share of the lands as one of the heirs of her deceased
father, to whom the lands originally belonged. A.
D. Cain defended the suit on the ground that he had
title to the land in controversy.  Subsequently Mrs.
Susan Cain brought suit in equity against A. D. Cain to
set aside certain conveyances that she had made to him,
on the ground that they had been procured by undue
influence, and that she was mentally incompetent to
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execute said deeds. The cases were consolidated and
tried together.

The lands originally belonged to N. N. Cain, who
died intestate in Woodruff County, Arkansas, on the
* 10th day of April, 1920, leaving surviving him his widow,
Mrs. Susan Cain, and W. R. Cain, Tori Cain Mitchell,
A. D. Cain and J. I. Cain, as his children and heirs at
law. J. I. Cain died intestate, leaving surviving him
- two children, who are made parties to the action.

N. N. Cain engaged in the general mercantile busi-
ness in Wioodruff County, Arkansas, and took his som,
- W. R. Cain, into partnership with him while he was yet
a minor. The partnership accumulated certain lands
in Woodruff County, which are the subject-matter of this
lawsuit. When W. R. Cain became of age the partner-
ship was dissolved, and he was paid a certain amount of
money for his interest therein. According to his testi-
mony, his father took in A. D. Cain, a younger son, as a
partner after the dissolution of the firm. According
to the testimony of A. D. Cain, while he was yet a minor
he was taken into the firm as a member thereof at the
time his father bought out the interest of his son, W.
R. Cain, in the partnership.

Some time after the death of his father, A. D. Cain
went into the home of his mother, and lived there. In
December, 1921, while he was living with her on the home
place, she executed to him a deed to two tracts of land
which are embraced in this lawsuit, and which his mother
is endeavoring to set aside. Some time after the deed
was executed to A. D. Cain, he moved out of his mother’s
home, but continued to reside in a home near by until
she died in December, 1926. According to his testimony,
he furnished his mother supplies out of his store and took
care of her until she died, and his mother was mentally
competent to execute a deed in December, 1921, at the
time she executed the deeds in question to him. Accord-
ing to the testimony of W. R. Cain, his mother was not
mentally competent to execute a deed in December, 1921.
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When his mother died, he paid her doctor’s bill and fu-
neral expenses. According to the testimony of the phys-
icians who attended Mrs. Susan Cain in December, 1921,
she was not right mentally, and had senile dementia. He
did not consider her mentally capable of transacting her
own business. Other evidence wﬂl be stated or referred
to in the opinion.

The chancellor found that the lands embraced in the -

suit brought by Tori Cain Mitchell against A. D. Cain
were partnership lands, and belonged to the partnership
composed of N. N. Cain and A. D. Cain. The court
found that A. D. Cain was the owner of an undivided
five-eighths interest in said lands, one-half as the sur-
viving partner of the firm which owned the lands and
the other one-eighth as one of the four heirs of N. N.
Cain, deceased, who owned an undivided one-half in-
terest in said lands by virtue of the partnership. The
court also found that W. R. Cain was the owner of an
undivided one-eighth interest, and that Tori Cain Mitchell
was the owner of an undivided one-eighth interest, and
that the heirs of J. I. Cain, deceased, had an undivided
one-eighth interest. A deel ee was entered in accordance
with the findings of the chancellor in this respect.

. The court also found that the deeds from Susan Cain
to A. D. Cain should be set aside because Susan. Cain
was incompetent to execute deeds thereto. The case is
here on appeal. - '

E. M. CarlLee and W. J. Dungan, for appellant.

Jonas F. Dyson, for appellee.

Harr, C. J., (after stating the facts). The decree
dismissing the complaint of Tori Cain Mitchell was
correct. The lands sought to be recovered in that suit
were partnership lands belonging to a firm composed of
N. N. Cain and A. D. Cain. It is true that, according to.
the evidence adduced by the plaintiff, these lands be-
longed to N. N. Cain, and A. D. Cain did not become a
member of the firm while the lands in question belonged
to the partnership. In other words, according to the evi-
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dence of the plamtlff Tori Caln Mitchell, the firm of N.
‘N. Cain and his son, W. R. Cain, was dlssolved and the
lands in question became the 1nd1V1dual lands of N. N.
Cain. According to the testimony of A. D. Cain, he be-
‘came’ a member of the firm at the time his father pur-
chased the interest of W. R. Cain, and the lands continued
to belong to the partnership. The chancellor found this
issue of fact in favor of A. D. Cain, and it cannot be said
that his finding 1s against the preponderance of the
_evidence.

Real estate purchased for partnership purposes, pald '
for with partnership funds, and held and used as part-
nership property, will be treated as personalty for the
purposes of the partnership, and as partnership prop-
erty, regardless of the manner or by what agency it is
bought and in-whose name the title is held. The holder of
‘the legal title will be considered a trustee for the partner-
ship. Cain v. Hubble, 184 Ky. 38,211 S. W. 413, 6 A. L.
"~ R.146. This is the legal effect of our own decisions bear-
. ing on the question. Perciful v. Platt, 36 Ark. 456; Le-

‘now v. Fones, 48 Ark. 557, 4 S. W. 56; and Lewis -v.
Buford, 93 Ark. 57, 124 S. W. 244,

The evidence warranted the chancellor in finding -
that the lands in question were purchased by the firm
composed of N. N. Cain and W. R. Cain, and that A. D.
Cain became a member of that firm at the time N. N.
Cain bought the interest of W. R. Cain, and that the
lands continued to be partnership lands. Hence A. D.
Cain became the owner of an undivided one-half interest
in these lands by virtue of the partnership and of an un-
divided one-eighth interest in them as one of the four
heirs of his deceased father. - The court correctly held
that he was entitled to an undivided five- elghths interest

- in said lands.

A. D. Cain seeks to reverse the de-cree setting aside
the deeds to certain lands from his mother to himself
which were executed in December, 1921. The law re-
lating to transactions of this sort is well settled in this
State. Mental weakness; although not to the extent of
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incapacity to execute a deed, may ‘‘render a person more
susceptible of fraud, duress, or undue influence, and,
when coupled with any of them, or even with unfairness,
-such as great inadequacy of consideration, may make a
contract voidable, when neither such weakness nor any of
these other things alone would do so.”’ Pledger v. Birk-
head, 156 Ark. 443, 246 S. W. 510, and cases cited; .and
West v. Whattle, 84 Ark. 491, 106 S. W. 955. See also
Phillips v. Phillips, 173 Ark. 1,291 S. W. 802 ; Campbell v.
Luz, 146 Ark. 397, 225 S. W. 653. In the case last cited
the court said that gross inadequacy of price, although
not controlling, is a circumstance to be given much weight
in deciding an issue of this kind.

In the present case the record shows that A. D. Cain
“had moved into the house of his mother at the time she
executed the deed to him in December, 1921. It is true
that he testified that she was mentally competent, and
that there was no consideration for the deed except the .
one dollar which was recited in the deed. He testified,
however, that he furnished his mother with supplies from
that time until the time of her death in 1926, and gen-
erally looked after her after he moved out of her home.
The fact remains, however, that he moved out of the
house soon after she executed the deeds to him, and that
he never paid her doctor’s bill nor any part of her funeral
expenses. While he paid the taxes on the lands, he re-
ceived the rents and profits from them, and some of the
witnesses testified that it was understood that he was to
support his mother and care for her until she died: She
was old and helpless at the time she executed the deeds,
and doubtless did so with the expectation that her son -
would continue to live with her and care for her until
'she died. The chancellor found that he did not do so,
however; and the evidence shows that she suffered much
-from neglect during the last two years before she died.
Under these circumstances it cannot be said that the
chancellor erred in finding this issue against A. D. Cain
-and in decreeing that the deeds executed to him by his
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mother, Mrs. Susan Cain, in December, 1921, to the lands
in coritroversy, should be canceled and set aside.

We find no reversible error in the decree of the
chancery court, and it will therefore in all things be
affirmed. ' :




