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PRO-HIBITION—"OFFICE OF WRIT.—The office of the writ of prohibi-

. tion is to restrain-an inferior tribunal from proceeding in a mat- -
.- ter not within its jurisdiction, but.the writ is never granted un-

less the inferior court has clearly .exceeded 1ts authority, . .and

" the party applying for it has' no other: adequate protectlon agamst
" the wrong done by such usurpatlon :

- PROHIBITION—WANT OF -JURISDICTION OVER PERSON —The writ of

pI‘Ohl!blthIl is the appropriate remedy where the inferior court has
no jurisdiction over the person-of petitioner and can acquire-none.

PROCESS-—INVALIDITY OF SERVICE OF SUMMONS.—The chancery-court

. acquired no Jurlsdlctlon of the person’ of defendant, who.was a
,nonre51dent by service: of summons in his wife’s. proceedings for

‘alimony; served on him while he was under arrest charged with
' abandonment of wife and child. )

PROCESS—RIGHT - TO EXEMPTION —The right to exemptmn from
service of civil process while under. arrest or to: avoid the for-

- feiture of a’ bail bond is not simply a personal privilege, but is

a protectlon granted as a matter of public policy.

.VPROCESS—EXEMPTION —A’ ,person is afforded full protectlon from
all forms of civil process during his attendance at court and for

a reasonable time in gomg and returmng .
APPEARANCE—GIVING BAIL —Where w1thout any “valid' serv1ce of

- process ‘on a norresident defendant, the chancery court made an

order of temporary allmony against him and: dlrected the sheriff
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‘to take him into custody in default of giving a bond to pay the
alimony, defendant, by executing such bond to secure his release,
~did not enter his appearance.

7.. PROHIBITION—OBJECTION IN LOWER COURT.—Objection in the lower
court to the exercise of jurisdiction is not a jurisdictional fact
on which the power to issue a writ of prohibition depends, but is
discretionary and unnecessary where it would obviously be futile
and result in unnecessary or hurtful delay.

Prohibition to Pulaski Chancery Court; Frank H

Dodge, Chancellor; writ granted.
STATEMENT OF FACTS.

This is an original proceeding in prohibition by Guy
Stanley Caldwell, Jr., against Frank H. Dodge, judge
of the chancery court of Pulaski County, to prevent him
from adjudging him guilty of contempt in violating a
temporary order of alimony, or in proceeding further
in an alimony su1t pending against him in said chancery
court.

According to the allegations of the petition, Guy S.
Caldwell, Jr., is a nonresident of the State of Arkansas,
and lives in Paris, Lamar County, Texas, where he has
resided all his life. About the first of May, 1928, his

wife, Irene Caldwell, deserted him at their home in Parls, ,

‘Texas, came to thtle Rock, Arkansas, and brought with
her their three-year-old child, and has resided in Little
Rock ever since. On the morning of November 27, 1928,
petitioner, while .on his way from New York City to
Paris, Texas, stopped over in Little Rock for a few hours
to see his child. He called up his wife, and, pursuant
to agreement, she met him at the Hotel Mamon with the
c]nld After remaining some time, his wife started to
leave, and a warrant for the petitioner’s arrest was
served upon him for wife and .child abandonment. Pe-
titioner was placed in the city jail, and remained there
until Wednesday afternoon, November 28, 1928, when
he was released on bond in the amount of $750 to appear
in the municipal court of Little Rock on December 1,
1928, which was the time, place and date set for the trial
of the said eriminal charge against h1n1 Petitioner ap-
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peared in said court on December 1, 1928, to avoid a
forfeiture of his bail bond, and to testify as a witness
in his own behalf, and for no other purpose. While
there, a summons and notice of motion in the cause styled
Irene Caldwell v. Guy Stanley Caldwell, Jr., in the
chancery court of Pulaski County, Arkansas, was served
upon him. - On the same day the judge of the Pulaski
Chancery Court made an order requiring petitioner to
pay his wife $25 per month for the support and mainte-
nance of their child and to give bond in the sum of $200
to secure the payment of the same. The sheriff of
Pulaski County, Arkansas, was ordered to take the peti-
tioner in custody and commit him to jail upon default
of making said bond. Petitioner was compelled to give
bond in order to secure his release from prison, because
he was not able to secure a hearing on his petition to
quash service on him on December 1, 1928, which was
Saturday. Since that time petitioner has repeatedly
tried to secure a decision of the chancery court on his
motion, to quash service against him and thereby secure
his release from further attendance upon the court or
from performing the conditions under which his bail
bond was executed. ' ‘

The. petition for alimony filed against Guy S. Cald-’

well, Jr.,- by his wife, Irene Caldwell, in the Pulaski

Chancery Court alleges cruel ¢reatment on the part of
the defendant, which compelled her to leave him. She
alleges that the defendant was a nonresident of the State
of Arkansas, but was now within the jurisdiction of
the court, and asks that he be required to provide plain-
tiff and their child with the necessaries of life. She
also alleges that petitioner here, defendant in the alimony
proceedings, had declared that he would leave the juris-
diction of the courts of the State of Arkansas to prevent
the payment of the alimony to plaintiff for the mainte-
nance and support of herself and child. Therefore she
asked the court to make a temporary order of alimony
for the support of herself and hér child: The complaint
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was filed and summons issued Novembe1 30, 1928. - The
_return of the officer shows that .service of summons
was had on December 1, 1928, -

" Irene Caldwell has filed an mterventlon In: Whlch
she alleges that petitioner represented to the judge of
the Little Rock Municipal Court that the Pulaski Chan-
cery-Court had taken jurisdiction -of the case.and had

made an order requiring petitioner:to pay the. sum of .

$25 per month for the support of: her infant’child, and
that petitioner had voluntarily entered into’bond:as con-
ditioned by the chancery court, and it- was on the strength
of -this representation ‘that an order in municipal-court
was made discharging the petitioner: Intervener set-up
other facts which will be dlscussed or refened to in our
- opinion in the case.

‘H. B. Stubblefield, for appellant

~ Sam T. Poe, for appellee! o L

Harr, C. J., (after stating the fdcts). This' court
has umfomnly held that the oiﬁce of the writ of prohibi-
tion is to restrain an inferior tribunal from proceeding
in a matter not within its jurisdiction, but it is never
granted unless the inferior tribunal has clearly exceeded
its authority and the party applying for the writ has-no
“other adequate protection against the wrong that shall
be done by such usurpation. Macon v. LeCroy, 174 Ark
228, 295 S. W. 31. .
: Again, in Merchants’ & Planters’ Ba,nk V. H ammock
178 Ark /456 12 S. W. (2d), 421, the court held that the
writ of prohibition is never granted unless the inferior
court has clearly exceeded its jurisdiction and the party
applying for it-has no other adequate protection agamst
the wrong that shall be done by such usurpatlon of
- authority.

In each of these cases the writ was denied because
the lack of jurisdiction in the chancery court did not
appear upon the face of the record. In each case the
jurisdiction of the chancery court depended upon a find-
ing of fact upon proof made relative to certain allega-

.
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tions made in the complaint on the one: hand and a denial
thereof in the answer on the.other.. L

‘We are of the opinion that the materlal facts-in
the present proceeding, as they appear from the face of
the record, show that the chancery court has no jurisdic-
tion over: the person of the’ petitioner in the alimony
case 'and could acquire none within the principles of
law decided in Order of Railway Conductors v. Bandy,
178 Ark. 694, 8 S. W. (2d), 448. In that case we held
that the circuit court acquired mo jurisdiction of a suit
on a benefit certificate issued, delivered and. made pay-
able at the office of the insurer in another State, by ‘the
attempted service of summons on- the Insurance Com-
missioner under our statute authorizing such service,
where the insurer had no property in thls State and
had not attempted to do business - Wlthm the State.
The court pointed out that, if the defendant had appealed
from the order of the circuit court denying its motion
to quash service of summons, this would have made it
a’ party to.the case, and, under our settled rules of
practice, it would have had to follow the case through-
out all subsequent proceedings. The same principle was

- also recognized and applied in the case of Ferguson v.

Martineau, 115 Ark. 317, 171 S. W. 472, Ann. Cas. 1916E;
421, where it was held that, when the want of jurisdietion -
on the part of the chancery court to restrain the execution
of a criminal judgment of the circuit court appears on the
face of the proceedings, a writ-of prohibition to quash and
to:restrain the enforcement of the order.of the chancery
court will be issued. That principle controls- here, and
the -court is of opinion that it appears from the face of

- thé :record in this proceeding that the chancery -court

has no-jurisdiction over the person of Guy Stanley Cald-
well, :Jr:; the. petitioner herein, in the alimony proceed-

ing.in the- chancery court, and -could acquire nome. Tt
“dees not concern us here: which one of the parties de-
} :serted the -other, or whether the petitioner should be
{ * Zréquired, in.a-proper proceeding, to support his wife
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and, child. The allegations of the wife in her proceed-
ing for alimony in the Pulaski Chancery Court were that

the defendant was a nonresident of the State of Arkan-

sas and had no property in this State. She also speci-
fically alleged that he had refused to provide his wife
and child the necessaries of life, and declared that he
would leave the State and never return in order to pre-
vent the payment of alimony here or the costs of the
alimony proceeding. This brings us to the question

whether the chancery court obtained jurisdiction of the -

person of the petitioner by service of summons while
he was under arrest in the municipal court of Little
Rock, charged with the statutory crime of wife and. child
abandonment, or whether he entered his appearance to
the alimony suit by executing a bail bond in order to
escape a jail sentence for not complying with the tem-
porary order for alimony made by the chancery court.

In Stewart v. Ramsey, 242 U. S. 128, 37 S. Ct. 44, it
was held that a district court sitting in one State cannot
acquire personal jurisdiction over a citizen and resident
of another State through civil process served upon him
while in attendance upon such court as plaintiff and wit-
ness, and while he is returning from the court room after
testifying. The court said that the State courts, with few
exceptions, have followed the rule, and among the illus-
trative cases cited is Martin v. Bacon, 76 Ark. 158, 88
S. W. 863, 113 Am. St. Rep. 81, 6 Ann. Cas. 61. In that
case the court held that a party cannot be lawfully served
with civil process while he is in attendance on a court in a
State other than that of his residence, either as a party or
a witness, or while going thereto or returning therefrom.
It was also held that, where a nonresident was attending
court in order to avoid a forfeiture of his-bail bond, ser-
vice on him by process in a civil suit will be quashed.

~ In the later case of Hogue v. Hogue, 137 Ark. 485,
208 S. 'W. 579, it was held that, where a suit for divorce

was pending in another State, and the husband and wife -

came into the State of Arkansas for the purpose of tak-
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ing depositions, the husband was protected from service
of summons while in the State in an action by the wife
against him. .

Again, it is insisted that the writ should not b
granted because of a question of fact presented by the
proceedings before us as to whether the criminal process
of the municipal court was used as a pretense. - Accord-
ing to the allegations of the petition, the wife of the
petitioner caused him to be arrested in the municipal
court of Little Rock in order to detain him here and
secure service on him in the alimony suit which she sub-
sequently filed. He alleges that he gave his wife no
cause to abandon him, and that she willfully left him in
the State of Texas and came to Arkansas without his
consent. He alleges that he came into the State of
Arkansas for the purpose of seeing his wife and child
and talking over their marital differences with a view
to getting his wife to return to the State of Texas. On
the other hand, the wife alleges that she was compelled
to leave the defendant in the State of Texas because of
his cruel and unbearable treatment of her,-and that she
came to Arkansas to live with her mother because she
had no other place to go. She alleges that her husband
came into the State of his own accord, and that she had
nothing whatever to do with his arrest in the municipal
court. We are of the opinion that this conflict as to
the facts on this point has no bearing upon the issue
before us. C

In a case-note to 14 A. L. R. 781, it is said that the
authorities are unanimous that, where the attendance
is procured by an arrest caused for the sole purpose of
securing jurisdiction so that the defendant may be served
with civil process, the court will set aside the service.
It is said that the conflict in the authorities is only as
to the right of a nonresident defendant in a criminal
case to immunity from service of civil process. As we
have already seen, this court has held that a nonresident
of the State is exempt from service of civil process while
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his presence in the State is in compliance with the con-
ditions of a bail bond. Martin v. Bacon, 76 Ark. 158; 88
S. W. 863. Other cases adopting this view may be
found in a case-note to 14 A. L. R: at 775. The reason
~ is that the exemption from the service of clvﬂ process
while under arrest or to avoid the’ forfelture of a bail
bond 1s not simply a personal pr1v1lege ‘but is a protec-
tion granted to the party or witness-by the court as a
matter of public policy. Under the decisions of our own

court above cited the party.is afforded full plOteCthIl _

from all forms -of civil process dulmg his attendance at
oourt and for a reasonable time in going and returning.

: The record shows that service of.stimmons 'in the
ali‘mony case:was had upon the ‘petitioner while he®was
* under bond to appear in the Little ‘Rock Municipal
Court and answer-the statutory :charge of wife and
child abandonment; and, under our decisions; it does not
‘make-any difference Whether the criminal- procéss was
used: as 'a pretense or was instituted by the prope1
ofﬁcers of the State in good faith. i

- This brings us to a considerationof the questlon
Whether the chancery court acquired JUI‘ISdlCthl’l ‘of the
petitioner here in-giving a bail bond in- that court for
his . appearance. Wlthout any valid sétvice upon ‘the
petitioner, the ourt iade an‘order’of terhporary ahmony
against him,” and the sheriff of Pulaski County ' was
ordered to- take ‘him into éustody and to- ‘cominit hlm ‘to
Jail, in default of giving bond with proper security" to

- pay -said temporary  alimony. * This order was made on
the -1st day of December; 1928, while the: petitioner was
still-under arrest uinder process issued by the Little Rock
Municipal Court.” He exécuted the bond 'in’ order-to
secure-his reledse, and this could-in no ‘sense be said to
be a voluntary entry of appearance by him 1 in the ehan‘
cery court-proceeding. y

- It is also alleged that the petltloner 1ep1esented
to the mumelpal court that he had voluntarily entered
“into bond to pay the alimony:in the ‘¢hanicery court, ‘and
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thereby: secured. his release from-custody. This does
not make any difference. 'As we have already seen, the
service of summons' was- had upon -him: while und_er
arrest in the: municipal court; and,.urider our decisions
above cited, -no' service :of summons ‘could be had upon
him: in--the chancery court. -We-assume- that, the wife
acted in entire good faithrand that. the.procedure-in the
‘municipal court was not.a dévice to -secure. the presence
of the defendant within the territorial jurisdiction;.of
the courts of this State. In the view we take of the case,
the motive of the petitioner, who was the defendant in
the alimony case, or the motive of the plaintiff in the
alimony suit, is of no 1mportance Neither do we regard
the conduct, of:the petltloner -in ‘the munigipal court as
having any bearing on the issue presented here. The
fact remams, as dlsclosed upon the face of the’ 1ecord
that, service was had,upon the petltloner in the alimony
suit-while hé was-under arrest. on a statutory. charge

_in the Little Rock Municipal Court.. He was exémpt from

the’ service of process for the commencement of--a civil
‘act1on against him in' this State, and was’ protected while
coming and réturning, prov1ded he ‘aeted without un-

reasonable delay The record shows that heé acted -

promptly, and that any delay. in the matter was not oc-
cas1oned by hnn R

~Petitioner brings" himself W1th1n ‘theirule: approved

~in’ Roperts v." Tatum, 171 Ark: 148 283 'S, W. 45 to the

effect that oWoJectlon in the lower court to 1ts ‘exercise
of Jurlsdlctlon is'not a Jurlsdlctlonal fact upon which
the power to issue.a writ.of prohibition depends, but is
diseretionary and unnecessary: where it would obviously

. be futile and would result “in unnecessary or. hurtfnl

delay.

“ It follows$' from.what we. have: said that a writ of
proh1b1t10n will be awarded restraining -the judge of
the chancery court ofPulaski-County from- further pro-
ceeding in: said' alimony‘suit or from exer¢ising any
jurisdiction over the person' of the:petitioner in 'said
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suit. In awarding this writ we do so without in any way
impugning the motives of the judge of the chancery
court. We believe that he was perfectly honest and
sincere in assuming jurisdiction in the alimony suit,
and considered it his duty to do so. Matters of this sort
often give rise to questions of grave doubt. The result i
of our views, however, is that the writ of prohibition
should be granted as prayed by the petitioner, and it is so i
ordered. - S
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