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ORR V. JOHNSON. 

Opinion delivered October 8, 1928. 

1. mAsmR AND SERVANT—ASSUMED RISK.—An employee who, while 
engaged with others in setting up on edge bridge stringers and 
I-beams, and knowing as much about setting them up as his 
foreman, stepped over on the side near a stringer just set up, 
thereby disregarding the directions given by the foreman, and 
was injured by the fall of the other stringer, held as a matter 
of law to have assumed the risk of injury, precluding the 
recovery of damages from the employer.
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2. MASTER AND SERVANT—NEGLIGENCE OF MASTER.—An employer held 
as matter of law not guilty of negligence in regard to injuries 
sustained by an employee setting up bridge stringers, such 
injuries being occasioned by the fall of a stringer previously 
set up, where the employee stepped over on the wrong side of 
the stringer in violation of the orders of the foreman. 

3. MASTER AND SERVANT—FOREMAN AS FELLOW-SERVANT.—A fore-
man engaged in helping other employees to set up bridge ,beams, 
under a contractor not a corporation, was a fellow-servant, as 
regards the employer's liability for negligence. 

Appeal from Pope Circuit Court; J. T. Bullock, 
Judge; reversed. 

Ward & Caudle, for appellant. 
KIRBY, J. Appellee brought suit against appellant, 

a road contractor, for damages for personal injury 
resulting from his leg being injured or broken by an 
I-heam falling over and striking him and crushing it 
while he was engaged with others in setting up on edge 
bridge stringers and I-beams on the ground where they 
had been unloaded for construction of the bridge near by. 

The men had set up three or four of the stringers 
and were attempting to set up another, which was lying 
diagonally across one of the other stringers, and, being 
unable to move it, appellee, Johnson, procured a rail and, 
while lifting or prizing with the rail near the end of the 
stringer, stepped over between it and the last one set 
up, which fell over, catching Johnson's leg, and fractur-
ing the bone between the ankle and knee. 

Appellee sued, alleging, first, as the only ground of 
negligence, that he was required by the foreman to set up 
said stringers on rocky and uneven ground, which the 
foreman must have known, in the exercise of ordinary 
care, would be likely to fall and injure plaintiff. 

A demurrer was interposed and overruled, and the 
trial had, resulting in a verdict for plaintiff. The court 
sustained a motion for a new trial, and allowed appellee 
to amend his complaint by interlineation to include the 
following paragraph : "That said negligence and injury 
was caused by the defendant's foreman leaving said 
I-beam or stringer in an unsafe and insecure position,
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which caused it to fall, crushing the plaintiff's leg." A 
general and special demurrer was interposed to this 
complaint, which, being overruled, defendant answered, 
denying all the material allegations of the complaint, and• 
pleaded. contributory negligence and assumed risk as a 
bar to recovery. Upon trial the plaintiff recovered judg-
ment in the sum of $375, from which this appeal is prose-
cuted. 

No brief has been filed here for the appellee, and 
many assignments of error in the giving of and failure 
to give instructions requested are insisted upon by appel-
lant, and especially does . he urge that the evidence was 
insufficient to support the verdict. 

The I-beam had been unloaded on the most nearly 
level piece of ground -near where they were to be used 
in the bridge construction, and W. W. Jackson, the fore-
man of appellant, told the men they would set the I-beams 
up on edge so that the rain, which seemed to be approach-
ing, would wash the dirt off and save that much work 
about the painting of them. The I-beams were 31 1/2 feet 
long, about 15 inches high, weighed about 1,400 pounds, 
with 6 or 7-inch flanges, and about 8 or possibly 10-inch 
channels, as one witness described them, being the string-
ers that the bridge floor rested upon. There were about 
20 of them unloaded at the place, and the men were set-
ting them up, the foreman working with them as a laborer. 
The men had set up one or two of the stringers on the 
side of the road where they were working, and had put 
a small rock under the last one they had set up to keep it 
from slipping or leaning over. They were trying to set 
up another stringer, or unloosen the end of it from one 
it was lying on. Jackson had told all the men to get on 
one side of the stringer in doing the work, and was work-
ing with them as a laborer. Johnson got a rail, and was 
trying to prize the stringer they were setting up over the 
end of another one, and, in so doing, stepped over the 
stringer next to the one last set up, and it fell, injuring 
and fracturing his leg.
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Appellee stated Mr. Jackson believed it was going to 
rain, and said: "We will set the beams up. It will wash 
the dirt off of them and will keep them from warping. 
That is all Mr. Jackson said about setting them up. He 
said for us all to get on one side and set them up. I knew 
just as well as Jackson what was necessary in order to 
set them up. I knew we all ought to get on one side. * * * 
We had set up three, not over four, I think it was only 
three. * * " Mr. Jackson was down toward the other end 
of the stringer. We would all get on the same side, take 
hold with our hands, and set them up. Mr. Jackson was. 
helping us just the same as anybody else. We all got 
hold and lifted together. I suppose we were all our own 
boss in lifting. * * * I don't know what caused the rail to 
fall, without that rock sticking under it kinder sunk and 
caused it to turn. It was a little.flat rock, put about the 
middle of the rail. When we put the rock under there 
and shook the rail, it appeared to be all right. I thought 
it was safe. I didn't think I was that close to it noway. 
I expect I could see the condition as well as Mr. Jackson. 
I didn't think I had my foot close enough that if it fell 
it would fall on it. I didn't think it was likely to fall. 
He didn't show me how to put the rail under there. We 
weren't trying to set the stringer up at the time the 
other one fell, we were trying to slip it off of that." 

Other witnesses testified there were some rocks on 
the ground, but that it was the smoothest place that could 
be found near where the stringers were to be used for 
them to be unloaded; and Jackson directed all the men 
to stand on the same side of the stringer, in doing the 
work. Johnson got the rail, and was prizing on the 
stringer, and stepped over it between the one they were 
lifting and the one that fell, and was injured. 

The foreman stated that they had gone out to set the 
beams up so that the rain would wash the mud off them; 
that. five or six men were with him, and it was thought 
they could set the beams up by catching hold of them. 
He directed that all the men should stay on the same side 
of the rail and use their hands in setting them up. Gave
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no instructions about getting a rail, crowbar, or anything 
else. They used rocks to steady them or key them up 
so that they would not fall over. Had put two or three 
rocks under the beam last set up, so that it leaned in the 
opposite direction. "When keyed up, I thought it was 
safe. Did not tell Johnson to get a rail, and did not know 
he was going to get one. I was working; and we all had 
hold of the I beam. He had the rail in his hand when he 
got hurt. The first I noticed him with the rail I looked 
down the line and saw him on the opposite side of the 
beam we were setting up, and about . this time the beam 
back of him turned forward and caught his leg. I figured 
he stepped on the plate and turned it over on him. These 
beams were lying about two feet apart, with the ends 
practically even. Johnson was working at the end next 
to a pigpen when he got on the wrong side of the beam 
Just at that time the other beam turned over." 

Another Johnson, not related, stated :that he took 
.hold of the rail with appellee to (prize the flange over 
another rail, and they were both lifting on it when he got 
his leg broken. He got his leg there between the rail that 
had been set up and, the one under the 'rail they were 
lifting on. "I don't know whether he hit the one that was 
setting up or not. Mr. Jackson had told us all to stay 
on one side and lift together." 

Appellee was a man of mature years ; saw the condi-
tions existing at the time he began the work of setting up . 
the rails with the other men and the foreman; knew the 
condition of the ground . where the work was being done; 
said he knew as much about setting up the beams as the 
foreman did, and also that the foreman had directed all 
the men to stay on the same side of the beams while they 
were engaged in setting them up. He voluntarily pro-
cured the rail which he regarded necessary for facilitat-
ing the setting up of the beam, and, while using it under 
his own initiative, stepped across on the other side of the 
rail, next to the last one set up, which turned over and 
injured him. Other witnesses thought he must have 
stepped on the flange of the last rail set up to cause it to
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turn over. He said himself that he didn't think it was 
close enough to strike him, and that he regarded it safely 
keyed up anyway,. knowing that the rocks had been put 
under the edge of the rail next to where they were work-
ing to keep, it from turning over. 

It appears from the undisputed testimony that appel-
lee knew the conditions existing where the work was being 
done, and appreciated as much as any one else the danger 
that might arise from its performance in the exercise of 
the Method used, and, contrary to the only direction given 
by the foreman, who was but a fellow-servant at the time 
of the injury, stepped over the rail being set up, and was 
injured by the one last set up turning over and falling 
upon his leg. He could not have been injured at all had 
he stayed on the side of the rail that was being set up as 
directed by the foreman. Having voluntarily and unnec-
essarily, so far as the evidence shows, stepped over on 
the wrong side of the rail being set up, he exposed himT 
self to. the danger and assumed the risk thereof. Having 
done this of his own accord, he was without right to call 
on his employer to compensate him for the resulting 
injury. Ward Furniture Mfg. Co. v. Weigand, 173 Ark. 
.762, 293 S. W. 1002; Texas Co. v. Jones, 174 Ark. 905, 
298 S. W. 342 ; St. Louis Southwestern Ry. Co. v. Comp-
ton, 135 Ark. 563, 205 S. W. 884. 

The evidence, too, fails to show any negligence on the 
part of appellant that would render him liable for dam-
ages for appellee's injury. Appellee violated the instruc-
tion given by the foreman at the time of the injury, but 
for which it could not have occurred, and Jackson, the 
foreman, was but a fellow-servant of appellee in the work 
of lifting or helping to turn or set up the beams, appel-
lant, his employer, being an individual, not a corporation. 
Graham v. Thrall, 95 Ark. 560, 129 S. W. 532; Jones v. 
Mayberry, 143 Ark. 390, 220 IS. W. 477 ; Ry. v. Torrey, 58 
Ark. 217, 24 S. W. 244. See also Archer-Foster Construc-
tion Co. v. Vaughan, 79 Ark. 20, 94 S. W. 717; and Texar-
kana Tel. Co. v. Pemberton, 86 Ark. 329, 111 S. W. 257.
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It follows 'that, since the court should have given 
appellant's requested instruction No. 1, for a directed 
verdict, it is not necessary to designate the other par-
ticular requested instructions that were erroneously 
refused. The judgment is accordingly reversed, and, 
having been fully developed, the cause will be dismissed. 
It is so ordered.


