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METCALF V. JELKS. 

Opinion delivered July 9, 1928. 
1. APPEAL AND ERROR—CONCLUSIVENESS OF COURT'S FINDING.—If 

there is any substantial evidence in the record to support the 
finding of the court that a ground for attachment existed, it is 
binding on appeal. 

2. ArrACHMENT—quESTION OF LANV.—It iS proper practice for the 
court to determine whether defendant was about to sell, convey 
or otherwise dispose of his property with fraudulent intent to 
cheat, hinder or delay his creditors when the attachment issued. 

3. ATTACHMENT—FRAUDULENT DISPOSITION OF •PROPERTY.—Sale of 
property by an insolvent debtor for the fraudulent purpose of 
converting it into money, so as to place it beyond the reach of 
creditors, constitutes a ground for attachment, even though made 
in the usual course of trade or business. 

4. ATTACHMENT—CONVEYANCE OF HOMESTEAD BY DEBTOR.—An in-
solvent debtor's attempted conveyance of his home place, exceed-
ing in value and area the constitutional limit of his homestead, 
by a deed of trust to secure a debt to one only of his creditors, 
held a ground for attachment where the effect of such deed of 
trust was to hinder and delay his other creditors, though he 
testified that he had no such intent, as the presumption is that 
he intended the necessary consequence of his act. 
FRAUDULENT CONVEYANCES—HINDERING CREDITORS.—The hinder-
ing of one's creditors from collecting their debts is not sufficient
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to render a sale fraudulent, unless accompanied by the intent 
to hinder and delay them, but such intent may be presumed from 
an act necessarily resulting in such hindrance. 

6. EVIDENCE—WHEN NOT UNDISPUTED.—The testimony of a party to 
an action, who is interested in the result, will not be regarded 
as undisputed in determining the legal significance of the 
evidence. 

Appeal from Independence Circuit 'Court; S. M. 
Bone, Judge ; affirmed. 

Ernest Neill, for appellant. 
Colemam, & Reeder, for appellee. 

. .MCHANEY, J. Appellant, Charles D. Metcalf, was, 
until it closed its doors and was taken over for liquida-
tion by the Bank Commissioner in May, 1927, cashier of 
the -Union Bank & Trust Company of Batesville, Arkan-
sas. He was indebted to the bank at that time in the 
sum of $3,050 in his 'own name and $3,000 in the name of 
his wife and son. He was also indebted to the appel-
lees in the sum of $1,232, as security for which they held 
40 shares of the eapital stock of said bank. The bank 
held no security for its debts. The debt to appellees 
being due, they demanded payment or additional secur-
ity, the security held by them being worthlesS after the 
failure of the said bank. They asked for a mortgage 
on a part of his home place, ibut he declined to give it to 
them,- and told them he had promised to let the bank 
have that, if necessary. His home place consisted of 
valuable real estate and improvements in the city of 
Batesville, the extent thereof being in excess nf the con-
stitutional limit for an urban homestead, a strip of ground 
66x92 feet in size being in excess of the one-quarter acre, 
together with the improvements, to which he was entitled 
as a homestead exempt from execution under the law. 
Not getting any satisfaction about the payment of their 
indebtedness or security therefor, they sued out a writ 
of attachnient, and caused same to be levied on this strip 
of ground on the 21st day of June, 1927, and alleged 
as a ground therefor that said appellant had sold, con-
veyed and otherwise disposed of a material part of his
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property, and was about to sell, convey and otherwise 
dispose of his property with the fraudulent intent to 
cheat, hinder and delay his creditors in the collection 
of their just debts and demands. The appellees later 
amended their affidavit for attachment by stating that, 
since the issuance thereof, appellant Metcalf had exe-
cuted and delivered a certain deed of trust, which con-
stituted a conveyance or disposition of his property in 
fraud of creditors, and in law constituted a sale, con-

. veyance- or disposition of his property with the fraudu-
lent intent to cheat, hinder and delay his creditors in the 
collection of their just debts and demands. 

On July 20, 1927, appellant Metcalf and his wife 
executed a deed of trust covering the entire home place, 
including the strip of ground attached by appellees, to 
the Bank Commissioner to secure the indebtedness to the 
Union Bank & Trust Company above mentioned, in the 
sum of $6,050. Thereafter, in July, 1927,- the Bank Com-
missioner sold and assigned all the assets of the Union 
Bank & Trust Company to appellant, North Arkansas 
Bank, including the notes and deed of trust of appellant 
Metcalf. Thereafter appellant North Arkansas Bank 
intervened in the attachment suit, setting up its mortgage 
and notes, in which it denied that Metcalf had sold, con-
veyed or otherwise disposed ,of his property, or a mate-
rial portion. thereof, or that he. was about to do so, with 
the fraudulent intent to cheat, hinder and delay his 
creditors, and alleged that the attachment was wrong-
fully issued. Appellant Metcalf admitted the . indebted-
ness to appellees, but denied that they had any ground 
of attachment. The case was tried to the court without 
a jury on the issues upon the attachment, and the court, 
after hearing the evidence, rendered judgment against 
Metcalf for the amount sued for, and sustained the 
attachment. 

The only question necessiary for our determination 
on this appeal is the correctness of the court's judgment 
in sustaining the attachment. The indebtedness was
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admitted. It appears that all the property covered by 
the deed of trust now held by appellant North Arkansas 
Bank constituted the homestead . of appellant Metcalf, 
with the exception of the strip of ground attached by 
appellee. It appears that appellant had no other prop-
erty except his_home place, a small sum of money coming 
to him from the sale of the water and light plant, and 
some worthless stock in the . -Union Bank & Trust Com-
pany. It further appears that appellant's homestead 
was worth approximately $12,000, and that he wa.s 
indebted to the extent of $8,000 or $10,000. He was 
therefore insolvent, his homestead not being subject to 
execution and not being taken into consideration. 
Appellant North Arkansas Bank holds a valid mortgage 
on his homestead, which covers all improvements, which 
appears to be amply sufficient to cover his indebtedness 
to it. The court found that the attachment properly 
issued, and sustained it. If therefore there is any sub-
stantial evidence in the record to support the finding of 
the court that a ground for attachment existed, it is bind-
ing on this court on appeal. 

In Blass v. Lee, 55 Ark. 329, 18 S. W. 186, Judge 
MANSFIELD, speaking for the court, said : • 

"The issue formed by the counter-affidavit of the 
defendant, denying the existence of the ground on Which 
the attachment was obtained, presented for decision but 
one question, and that was whether the defendant, at 
the time the attachment issued, was 'about to sell, col-IL 
vey or otherwise dispose of her property with the fraudu-
lent intent to cheat, hinder or delay' her creditors, as 
stated in the affidavit of the plaintiffs. In trying this 
issue, no declaration of law was made or refused, and 
the court is therefore presumed to have acted upon cor-
rect views of the legal principles applicable to the facts. 
The finding of the trial judge is as conclusive as if it 
were the verdict of a jury, and there is no such lack of 
evidence to support it as would justify us in setting it 
aside."
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It is the proper practice for the court to determine 
this question, instead of submitting it to a jury. Von 
Berg v. Goodman, 85 Ark. 605, 109 S. W. 1006. However, 
no question is raised here regarding the failure of the 
court to submit the question to a jury. We are of the 
opinion that the court was justified in sustaining the 
attachment. Appellant Metcalf told the appellees he 
was under obligation to let the bank have his home place ; 
that he would use the " water and light money" to pay 
other bills, and that they had their security, which con-
sisted of the shares of stock in the defunct bank. He 
attempted to sell his home to the witness Hunter, and 
Metcalf himself admits that he was trying to sell it, but 
he says he was going to sell it for the purpose of paying 
his debts. It was amply sufficient to pay off all his debts. 

"It is true," as is said in Farris v. Gross, 75 Ark. 
391, 87 S. W. 633, 5 Ann. Cas. 616, " that the sale of prop-
erty by an insolvent debtor in the usual course of trade is 
not ground for attachment; but when it can be shown 
that such sale was made for the fraudulent purpose of 
converting the property into money, so as to place it be-
yond the reach of creditors by execution or other process, 
it does constitute ground for attachment." And the latter 
is true, even though made in the usual course of trade and 
business. But a sale of his homestead in this instance 
would not be in the usual course of business. Metcalf was 
not a dealer in real estate, nor was he engaged in the busi-
ness of buying and selling real estate. The major part 
of the value of his home place was his homestead, and, 
if he desired to devote it to the payment of all his debts, 
he could ha.ve conveyed it to a trustee for the purpose 
of sale and paying his debts, for which it was amply suf-
ficient. But, instead of doing this, he attempted to con-
vey it to secure the bank alone, and at a time, too, after 
the attachment had issued and the lien thereof attached. 
The necessary effect of this deed of trust on his home 
place was to put beyond the reach of appellees a means 
of .collecting their debt. A person is presumed to intend 
the necessary and natural consequences of his voluntary
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act. Speaking of the question of intent, under the head 
of Attachment, 6 ,C. J. 58 lays down the rule as follows : 

"The burden of showing a fraudulent intent upon 
the part of the debtor rests on the attaching creditor ; 
but the question of when it was established, so as to 
justify the granting of a warrant or attachment, must 
depend largely upon the particular facts and circum-
stances of each case. It is not necessary that such inten-
tion should be positively proved, as it may be inferred 
from the acts and conduct of the party, by an application 
of the rule that a person is presumed to intend the neces-
sary and natural consequences of his voluntary acts." 

In Winter v. Kirby, 68 Ark. 471, 60 S. W. 34 this 
court said : 

•• The principle that every one is presumed to know 
the law may be a fiction only, but it is a fiction necessary 
to be kept up. Otherwise all government would be sub-
verted in the futile efforts to execute its mandates. The 
kindred principle that every one is presumed to intend 
the 'consequences of his own acts is equally as important 
for its purposes." 

Therefore when Metcalf executed the deed of trust 
on his property to the Bank Commissioner to secure his 
indebtedness to the Union Bank & Trust Company, he 
attempted to do an act that would necessarily hinder 
and delay appellees in the collection of their debt. True, 
the hindering of one's creditors from collecting their 
debts is not of itself sufficient to render the sale fraudu-
lent, but only when accompanied by the intent to hinder 
and delay. And, while Metcalf testified that he bad no 
intent to hinder and delay his creditors, he is presumed 
to intend the necessary consequences of his act, under 
the rule above announced. 

Another rule established by this court is that the 
testimony of a party to an action, who is interested in the 
result, will not be regarded as undisputed in determining 
the legal sufficiency of the evidence. K. C. S. R. Co. v. 
Cockrell, 169 Ark. 698, 277 S. W. 7 ; Gish v. Scantland, 151 
Ark. 594, 237 S. W. 98.
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So, while Metcalf testified positively that he did not 
intend to hinder or delay his creditors, it cannot be taken 
as uncontradicted. When all the facts and circumstances 
in the case are considered, we cannot say that there was 
no substantial evidence on which the circuit court based 
its finding and judgment on the attachment. 

Affirmed.


